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IN THE 


United States Court of Appeals 

fob the District of Columbia 

I 

April Term, 1946 


No. 9279 


JOHN LEE YORK, Petitioner 

vs. 

COMMISSIONER OF INTERNAL REVENUE, j 

Respondent 


ON PETITION FOR REVIEW OF A DECISION AND ORDER OF THE TAX 
COURT OF THE UNITED STATES 


BRIEF FOR PETITIONER 


Jurisdictional Statement 

i 

Under the provisions of Section 23 (a) (1) of the Internal 
Revenue Code (Act of October 21,1942, c. 619; 56 Stat. 819) 
authorizing the deduction from income in computing the 
amount of federal income taxes of all the ordinary and 

1 a • 
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necessary expenses paid or incurred during the taxable 
year in carrying on the taxpayers trade or business, in¬ 
cluding among other things, traveling expenses which in¬ 
clude the entire amount expended for meals and lodging 
while away from home in pursuit of the taxpayer’s trade 
or business, and under the provisions of Section 23 (a) (2) 
of the Internal Revenue Code (same Act and Stat. Ref.) 
authorizing the deduction from income of the expenses paid 
or incurred during the taxable year for the production or 
collection of income, Petitioner deducted from income in 
computing his income tax for the year 1943 the sum of 
$583.97 for such expenses. 

The Commissioner of Internal Revenue for the District 
of Maryland denied these deductions and assessed against 
Petitioner a deficiency in his federal income tax for 1943 
of $153.30; whereupon Petitioner brought a petition in the 
Tax Court of the United States for a redetermination of 
the deficiency under the provisions of Section 272 (a) (1) of 
the Internal Revenue Code (Act of May 28, 1938, c. 289, 
Sec. 272; 52 Stat. 535). See Joint Append. 2. 

The Tax Court determined that there is a deficiency in 
the payment of Petitioner’s income tax for the year 1943 
of $153.30, and rendered its decision and order accordingly. 
See answer of Respondent, Joint Append. 7, and findings of 
fact, Joint Append. 9, and decision and order, Joint 
Append. 11. Thereupon, Petitioner brought his petition 
(Joint Append. 43) in this Court for review of the decision 
and order of the Tax Court. 

Title 26, Section 1141 (a), U. S. C. A., (Act of Feb. 26, 
1926, c. 27, Section 100 (a); Act of June 7, 1934, c. 626; 48 
Stat. 926) provides that the Circuit Courts of Appeals and 
the United States Court of Appeals for the District of Co¬ 
lumbia shall have jurisdiction to review such decisions of 
the Tax Court of the United States. 
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By Title 26 U. S. C. A., Section 1141 (b) (2), (Act of Feb. 
26, 1926, c. 27, Section 1002; 44 Stat. 110, as amended by 
Act of May 10, 1934, c. 277, Section 519; 48 Stat. 760; Act 
of June 7, 1934, c. 428; 48 Stat. 926) such decisions and 
orders of the Tax Court may be reviewed by the Cjircuit 
Courts of Appeals or the United States Court of Appeals 
for the District of Columbia which may be designated by 
the Commissioner and the taxpayer by stipulation in writ¬ 
ing. Petitioner and Respondent have by stipulation in 
writing filed in the Tax Court and transmitted to this Court, 
designated this Court as the court which shall heai* and 
determine the issues pending upon Petitioner’s petition 
for review (Tr. 63). 

Statement of the Case 

Petitioner was born in the State of Georgia and has been 
a citizen and resident of that State and has maintained his 
home there since the time of his birth (Joint Append- 12 
and 13). His home is located in that part of the Gity of 
Atlanta, Georgia, which is in DeKalb County. There he 
is a member of the bar, a registered voter, pays taxefe, and 
has his social, professional, business and fraternal connec¬ 
tions (Joint Append. 13). Prior to the year 1934, Peti¬ 
tioner was engaged in the private practice of law where he 
lived in the City of Atlanta (Joint Append. 9 and 13). 

Since the year 1934, Petitioner has been engaged fn the 
business of furnishing legal representation and legal) serv¬ 
ice to the United States and its agencies (Joint Append. 13). 
In pursuance of this business he established his headquar¬ 
ters in Washington, D. C., at the request of Home Owners’ 
Loan Corporation in the year 1934 (Joint Append. |9 and 
13). In February, 1941, Petitioner returned to Atlanta 
where his home is located on the order of the Board of 
Directors of Home Owners’ Loan Corporation in order to 
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take care of the conditions arising from the military service 
of the Assistant Regional Counsel and the ill health of the 
Regional Counsel (Joint Append. 13-15 and 27-28). In 
ordering this transfer to Atlanta, the Board of Directors of 
said Corporation declared that such transfer was in the 
best interests of the Government and not for the conveni¬ 
ence or benefit of Petitioner and thereupon ordered the 
payment of the expense of transporting his household goods 
and family to that place (Joint Append. 27-28). 

Petitioner entered upon such work and a substantial vol¬ 
ume of work was performed by him or under his immediate 
supervision (Joint Append. 20) in dealing with the condi¬ 
tions existing in that office (Joint Append. 15 and 16). He 
assumed the responsibilities and exercised the authority 
of the Regional Counsel in a large portion of the matters 
affecting that office (Joint Append. 21 and 22, Petitioner’s 
Exhibits 8 to 12, inclusive, Joint Append. 42 and Tr. 59-62). 
Petitioner’s transfer to Atlanta was made at no increase 
in salary (Joint Append. 28) and he received no additional 
compensation on account of the work performed, the duties 
and responsibilities assumed, or the additional expenses 
involved (Joint Append. 29-32) including a part of the ex¬ 
penses incident to going to Atlanta. 

When the tasks which Petitioner had undertaken in At¬ 
lanta were completed, he transferred his activities to the 
Federal Works Agency. This agency did not require his 
services at its office in Atlanta but required him to establish 
his headquarters in Washington, D. C. (Joint Append. 22 
and 23, see also findings of fact, Joint Append. 10). 

In establishing his headquarters in Washington, as re¬ 
quested by this agency, Petitioner incurred the expenses 
of transporting his family, $83.85; transporting his house¬ 
hold goods, $170.00; extra expense charged for the apart¬ 
ment obtained by Petitioner, before the company moving 
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his household goods could transport them under Defense 
Transportation Regulations, $42.12, and subsistence ex¬ 
pense at the government rate of $6.00 per day from January 
1,1943 to February 17,1943, inclusive, during which period 
Petitioner was compelled to maintain his family at his b<pme 
in Atlanta and himself away from home at his headquarters 
in Washington, D. C., $288.00; a total of $583.97, ^nd 
claimed them as deductions from gross income in his origi¬ 
nal and amended income tax returns for the year 1(943 
(Joint Append. 23, 35 and 39). 

None of these expenses was paid by Home Owners’ Lioan 
Corporation or any other governmental agency (Joint 
Append. 41), but all of said expenses were paid by Peti¬ 
tioner (Joint Append. 23). The subsistence expenses con¬ 
tinued until February 17, 1943 because Petitioner was un¬ 
able to obtain housing in the Washington area and have his 
household goods moved there until that time due to a hous¬ 
ing shortage (Joint Append. 10, 23, and 35). During this 
period, Petitioner lived wherever he could find a room in a 
hotel and one or two boarding houses (Joint Append. £5). 

Pertinent Parts of Statutes and Regulations Involved 

The following are the pertinent parts of the statutes £nd 
regulations involved in this proceeding: 

In the Internal Revenue Code. 

“Sec. 23 Deductions from Gross Income. 

“In computing net income there shall be allowed as 
deductions: 

“(a) Expenses: 

“(1) In General.—All the ordinary and necessary 
expenses paid or incurred during the taxable yearj in 
carrying on any trade or business, including a reason¬ 
able allowance for salaries or other compensation for 
personal services actually rendered; traveling expenlses 
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(including the entire amount expended for meals and 
lodging) while away from home in pursuit of a trade 
or business; and rentals or other payments required 
to be made as a condition to the continued use or pos¬ 
session, for purposes of the trade or business, of prop¬ 
erty to which the taxpayer has not taken or is not 
taking title or in which he has no equity.” 

‘‘(2) In the case of an individual, all the ordinary 
and necessary expenses paid or incurred during the 
taxable year for the production or collection of income, 
or for the management, conservation, or maintenance 
of property held for the production of income.” 

4 ‘Sec. 1141 

“(a) Jurisdiction—The Circuit Courts of Appeals 
and the United States Court of Appeals for the Dis¬ 
trict of Columbia shall have exclusive jurisdiction to 
review the decisions of the Board, except as provided 
in Section 239 of the Judicial Code, as amended, 43 Stat. 
938, U. S. C. A., Title 28, Sec. 346; and the judgment of 
any such court shall be final, except that it shall be 
subject to review by the Supreme Court of the United 
States upon certiorari, in the manner provided in Sec. 
240 of the Judicial Code, as amended, 43 Stat. 938, 
U. S. C. A., Title 28, Sec. 347.” 

“(b) Venue. 

“(1) In General—Except as provided in paragraph 
2, such decisions may be reviewed by the Circuit Court 
of Appeals for the circuit in which is located the col¬ 
lector’s office to which was made the return of the tax 
in respect to which the liability arises or, if no return 
was made, then by the United States Court of Appeals 
for the District of Columbia.” 

“(2) By Agreement—Notwithstanding the provi¬ 
sions of paragraph one, such decisions may be reviewed 
by the Circuit Court of Appeals, or the United States 
Court of Appeals for the District of Columbia, which 
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may be designated by the Commissioner and the tax¬ 
payer by stipulation in writing.” 

“(c) Powers. 

“(1) To Affirm, Modify, or Reverse. 

“Upon such review, such courts shall have power fo 
affirm or, if the decision of the Board is not in accord¬ 
ance with law to modify or to reverse the decision of 
the Board, with or without remanding the case for a 
rehearing, as justice may require.” 

‘ ‘ Sec. 1100—The name of the Board of Tax Appeals 
is hereby changed to the Tax Court of the United 
States.” 

“Treasury Regulations: 

“Sec. 19.23 (a)-2. Traveling expenses, as ordinarily 
understood, include railroad fares and meals and lodg¬ 
ing. If the trip is undertaken for other than business 
purposes, the railroad fares are personal expenses arid 
the meals and lodging are living expenses. If the trip 
is solely on business, the reasonable and necessary 
traveling expenses, including railroad fares, meals, and 
lodging, are business expenses.—Only such expenses ^s 
are reasonable and necessary in the conduct of the 
business and directly attributable to it may be de¬ 
ducted.—Commuter’s fares are not considered as busi¬ 
ness expenses and are not deductible.” 

“Internal Revenue Code: 

“Title 26 U. S. C. A., Sec. 11. 

“There shall be levied, collected, and paid for ea^h 
taxable year upon the net * income of every individual 
a normal tax * * *.” 

Statement of Points 

(Since a statement of the points upon which Petitioner 
relies is already contained in the assignments of error in 


* Italics mine. 
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the petition for review, it is not repeated here but the Court 
is respectfully referred to the Joint Appendix attached 
hereto, pages 46 et sequor). 

Summary of Argument 

There is no ambiguity in the word 1 ‘home” as used in 
Section 23 (a) (1) of the Internal Revenue Code (Act of 
Oct. 21, 1942 c. 619, 56 Stat. 819). The word “home” in 
the statute has the plain, ordinary, and rational meaning 
that is accepted in everyday speech as being the place where 
one in fact resides, or the principal place of abode of one 
who has the intention to live there permanently. 

The Circuit Courts of Appeals of the 2nd, 5th, and 9th 
circuits have flatly rejected the Tax Court’s interpretation 
of the word “home” in the statute as meaning business 
headquarters, and have held that it has such plain, ordinary, 
and rational meaning. 

Treasury Regulations do not define the word “home” in 
the statute, but Respondent claims and the Tax Court held 
that since Treasury Regulation, Section 19.23 (a)-2 states 
that commuters fares are not allowable as deductions, this 
necessarily implies that “home” in the statute means busi¬ 
ness headquarters. 

Petitioner claims subsistence expenses, at the govern¬ 
ment rate of $6.00 per day, only for the period during which 
he was compelled to maintain himself in hotels at his busi¬ 
ness headquarters in Washington, D. C., and his family at 
his home in Atlanta, Ga., and during which he made dili¬ 
gent effort but was unable to find housing facilities in the 
locality of his business headquarters due to a housing short¬ 
age. During this period, Petitioner maintained his home 
in Atlanta, Ga., as a matter of necessity, and not for his con¬ 
venience or on account of his personal preference. 
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The United States Supreme Court has held that the wojrds 
“ordinary and necessary expenses” in the same statute 
must be given their plain, rational, and popularly received 
meaning, and that such meaning cannot be extended by im¬ 
plication, or sacrificed even for the exigencies of a hkrd 
case. It further held that if there is any doubt as to the 
interpretation of words in an income tax statute, that dopbt 
must be resolved in favor of the taxpayer. 

By the undisputed evidence, Petitioner’s home in the 
plain, rational, and practical meaning of the word was! in 
Atlanta, Ga., and was not in the hotels in which he occupied 
a room. 

Petitioner’s transfer from Washington, D. C., to Atlanta, 
Ga., and his return to Washington, D. C., were for the con¬ 
venience of the Government. 

Decisions of the Tax Court denying the deduction of ex¬ 
penses for a family vacation in Europe when the husband 
went there on a business venture have no application to ^he 
facts in this case. 

The furnishing of legal representation and legal service 
to the Government and its agencies constitutes a trade or 
business. 

In addition to being the ordinary and necessary expenses 
of carrying on Petitioner’s business, the expenses claimed 
were also necessary to produce and collect the income on 
which Petitioner paid federal income taxes. 

The ruling of the Tax Court that if it allowed subsistence 
deductions for the period during which Petitioner was fin¬ 
able to obtain housing in the Washington area due to tjhe 
housing shortage, it would be compelled to allow such de¬ 
ductions for the entire time Petitioner serves the Govern¬ 
ment in Washington is without foundation, and is contrary 
to the rulings of the United States Supreme Court. 
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The ruling of the Tax Court that maintenance of Peti¬ 
tioner’s family at his home in Atlanta, Ga., while he was 
endeavoring to find housing in the Washington area, ceased 
to have any relation to carrying on his business as soon 
as he established his headquarters in Washington, D. C., is 
based upon its erroneous interpretation of the word 
“home” in the statute. 

If a deficiency is assumed to exist, the Tax Court erred 
in computing it. 

The Tax Court erred in finding that the Government paid 
all of Petitioner’s expenses in going to Atlanta. 

The Tax Court failed to make the findings of fact neces¬ 
sary to the determination of the issues and required by the 
evidence, there being no evidence introduced by Respondent, 
and the Tax Court’s findings and decision adverse to Peti¬ 
tioner are without evidence to support them. Under such 
. circumstances, this Court is authorized to make its own 
findings of fact and render its decision accordingly. The 
findings of this Court are not to be fettered by findings and 
rulings of the Tax Court below except for the weight of the 
intrinsic authority of all lower courts Deputy v. du Pont , 
308 U. S. at 499, 84 L. Ed. at 424. 

Under the rulings of the Comptroller General, the Tax 
Court erred in assuming that a different situation with re¬ 
spect to the expenses claimed as deductions would have 
been presented had the transfer of Petitioner’s activities to 
Federal Works Administration been denominated techni¬ 
cally a transfer instead of a new appointment. Since it 
made no difference with respect to such expenses, the Fed¬ 
eral Works Agency followed the most feasible and expe¬ 
ditious procedure. 

It makes no difference whether the provision for deduc¬ 
tions in the statute is derived from “legislative grace” or 
some other attribute of the Congress. The taxpayer is en- 



titled to the deductions if they come within the provision^ 
of the statute. 

If the Tax Court’s impractical and fictitious interpreta¬ 
tion of the word “home” in the statute is based upon itte 
fear that inequities between taxpayers will result, as ha^ 
been asserted, such anticipated inequities were removed b^ 
the decision of the United States Supreme Court in the cas|e 
of Commissioner v. Flowers, 90 L. Ed. 189, 66 S. C. 48f2 
(January 2, 1946). 

The conflict in interpretation of the word “home” in th^ 
statute between the Tax Court and the Circuit Courts olf 
Appeals results in inequities and unequal taxation. 

If the Tax Court’s interpretation of the word “home” i|i 
the statute is permitted to stand, discriminatory taxation 
of the gross income of many persons least able to bear it 
will result. 

ARGUMENT 

Respondent denied the expenses claimed as deduction^ 
from income by Petitioner on the ground that the wor<jl 
“home” as used in Section 23 (a) (1) of the Internal Reve¬ 
nue Code (Act of October 21, 1942, c. 619; 56 Stat. 81:3 
means business headquarters of the taxpayer instead of 
home in the plain, ordinary, and rational meaning of th^ 
word (Joint Append. 6). The Tax Court adopted this view 
with respect to the expenses of subsistence claimed by th^ 
Petitioner as is evidenced by its citation of the case ojf 
Walter M. Priddy, 43 B. T. A. 18 and its interpretation ojf 
Barnhill v. Commissioner, 148 F. (2d) 913,159 A. L. R. 1210 
(Joint Append. 10 and 11, C. C. A. 4th Circuit). 

At page 31 in the Priddy case, the Tax Court said “the 
dispute centers around the location of Priddy’s home aL 
that term is used in Section 23 (a) of the Revenue Acts of 
1934 and 1936. In Mort L. Bixler, 5 B. T. A. 1181, we saitjl 
that a taxpayer’s home as that term was used in the statute, 
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was his “place of business employment, or post or station 
at which he is employed.’* In the Barnhill case, the court 
held that the word “home” in the statute means business 
headquarters but explained that it reached this conclusion 
in that case because the taxpayers maintained their homes 
apart from the location of their business headquarters be¬ 
cause of their own personal desires and preferences, 159 
A. L. R. at 1218. The argument that home means business 
headquarters was also made in Commissioner v.' Flowers, 
90 L. Ed. 189, 66 S. C. 482. In note 5 to the Flowers case, 
90 L. Ed. 189, at 192-3, the U. S. Supreme Court said “Sec¬ 
tion 19.23 (a)-2 of Treasury Regulations 103 does not at¬ 
tempt to define the word “home” although the Commis¬ 
sioner argues that the statement therein contained to the 
effect that commuter’s fares are not business expenses and 
are not deductible ‘necessarily rests on the premise that 
‘home’ is at the locality of the taxpayer’s business head¬ 
quarters.’ ” 

Petitioner contends that the word “home” as used in 
the statute has the plain, ordinary, and rational meaning of 
the word as being the place where one in fact resides, or the 
principal place of abode of one who has the intention to 
live there permanently. 

Beyond the decision of the 4th Circuit Court of Appeals 
in the Barnhill case which was qualified as above pointed 
out, the other circuit courts of appeals that have passed 
upon the question have flatly rejected the view of the Re¬ 
spondent and the Tax Court, and have held that the word 
“home” as used in the statute has its plain, obvious, and 
rational meaning. See Wallace v. Commissioner, 144 F. 
(2d) 407, C. C. A. 9, Coburn v. Commissioner, 138 F. (2d) 
763, C. C. A. 2, and Flowers v. Commissioner, 148 F. (2d) 
163, C. C. A. 5. 

riod during which he was compelled to maintain himself at 

Petitioner claims subsistence expenses only for the pe- 
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his business headquarters in Washington, D. C., and his 
family at his home in Atlanta, Georgia, and during which 
he was unable to find housing in the locality of his business 
headquarters (Petitioner’s Exhibits Nos. 5 and 6, Joint 
Append. 35, 39, 10, and 23). Hence the question arises as 
to whether when the taxpayer is making diligent effort tp 
find a place of abode in the locality of his business head¬ 
quarters, he is allowed subsistence expenses for the time 
necessary to find such a place of abode, or that the fiction 
urged by Respondent and adopted by the Tax Court th^t 
“home” in the statute means business headquarters and is 
automatically ’transferred with each change in business 
headquarters is to be indulged in defiance of reality. 

No decision was made on this question by the U. S. Su¬ 
preme Court in the Flowers case (90 L. Ed. at 193), Georgy 
F. Thompson, 6 T. C. 285 at 293) but other decisions of thb 
U. S. Supreme Court are controlling in the matter. Iji 
Deputy v. du Pont, 308 U. S. 488, 60 S. C. 363, 84 L. Ed. 416, 
the U. S. Supreme Court held in the second headnote of 
that decision with respect to the words “ordinary and nec¬ 
essary” in the same statute that the rule that popular o\r 
received import of words furnishes the general rule for the 
interpretation of public laws is applicable to the construd- 
tion of a provision of a federal income tax law permitting 
deduction from gross income of ordinary and necessary 
expenses paid or incurred in carrying on the trade or busi¬ 
ness of the taxpayer. It cannot be seriously urged by the 
Respondent that any different rule of construction should 
be applied to the word “home” in the same statute. 

In the eighth headnote of this decision, the U. S. Suprem^ 
Court went on to say that in the absence of clear evidencd 
to the contrary, Congress will be assumed to have used 
words in a tax statute in the sense in which they are used 
in the business world. Continuing in the ninth headnote of 
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this decision, the Supreme Court further stated that the 
plain, obvious, and rational meaning of the words in the 
statute cannot be sacrificed even for the exigencies of a hard 
case. 

Again, in the first headnote of its decision in the case of 
Gould v. Gould., 245 U. S. 151, 62 L. Ed. 211, the U. S. Su¬ 
preme Court stated with respect to the income tax statutes 
that “the provisions of statutes levying taxes will not be 
extended by implication beyond the clear import of the 
language used, nor their operations enlarged so as to em¬ 
brace matters not specifically pointed out.” No one can 
deny that Respondent in this case and the Tax Court are at¬ 
tempting to extend the meaning of the word “home” in 
the statute beyond its clear import. 

In the second headnote in this case, the U. S. Supreme 
Court stated with respect to the income tax statutes that 
“statutes levying taxes are, in case of doubt, construed most 
strongly against the Government and in favor of the citi¬ 
zen.” Therefore, if the Court in this case entertains any 
doubt as to the meaning of the word “home” in the statute 
such doubt must be resolved in favor of the taxpayer. 

In the seventh headnote of its decision in the case of 
Parkersburg Iron and Steel Co. v. Commissioner, 48 F. (2d) 
163, the 4th Circuit Court of Appeals held that the terms 
“ordinary and necessary expenses” and “permanent im¬ 
provements” in the same statute must be given their ra¬ 
tional and practical meaning. It is to be noted that this is 
the same Court that rendered the decision in the Barnhill 
case. If Respondent’s interpretation of that decision is 
accepted, then it follows inevitably that this decision of the 
4th Circuit Court of Appeals is in conflict with its decision 
in the Barnhill case. However, a careful analysis of the 
Barnhill case will disclose that this Court intended to hold 
that where the taxpayer maintains his home apart from his 
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business headquarters as a matter of personal desirej or 
preference, such maintenance of his home cannot be said to 
have any reasonable relation to carrying on his business. 
So interpreted, the decision in the Barnhill case is no^ in 
conflict with its previous decision and is in accord with jthe 
decision of the U. S. Supreme Court in the Flowers case, 
in which the latter Court found it unnecessary to deal With 
the conflict of authority between the Tax Court and the Cir¬ 
cuit Courts of Appeals in regard to the meaning of the 
word “home” in the statute, 159 A. L. R. at 1218. 

By the undisputed evidence, Petitioner’s home was in 
Atlanta, Georgia, at the time these expenses were incurred 
and paid. The Tax Court found (Joint Append. 9) that 
prior to the year 1934, Petitioner lived and was engaged in 
the practice of law in Atlanta, Georgia, and that in Febru¬ 
ary, 1941, he returned to his home in Atlanta, Georgia,! on 
the order of Home Owners’ Loan Corporation to take care 
of an emergency in its regional office there. See also Joint 
Append. 13, 16, and 23. Certainly, Petitioner’s home con¬ 
tinued to be in Atlanta, Georgia, until it was actually trans¬ 
ferred elsewhere unless we are compelled to indulge jthe 
fiction urged by the Respondent and adopted by the ^ax 
Court that the word “home” in the statute means business 
headquarters and is transferred automatically with e^ch 
change in business headquarters without regard to reality. 
The evidence shows (Joint Append. 25) and the Tax Cojirt 
found (Joint Append. 10) that while Petitioner was in 
Washington without his family he lived in various hotels, 
rooming and boarding houses. Can it be seriously con¬ 
tended that these hotels, rooming and boarding houses were 
actually the home of Petitioner? If so, in view of the diffi¬ 
culties in getting and holding a room in such establishments 
at that time, Petitioner’s home was as fleeting and transi¬ 
tory as the proverbial wind, but of course, if “home” under 


i 

i 
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the statute is pure fiction as contended by Respondent and 
held by the Tax Court, it is not subject to any of the con¬ 
straints of reality. 

The Home Owners’ Loan Corporation, having determined 
that Petitioner’s transfer to the regional office in Atlanta, 
Georgia, to take care of the conditions existing in that office 
was for the best interests of the Government and not for 
the convenience or benefit of Petitioner, (Petitioner’s Ex¬ 
hibit No. 3, Joint Append. 28) ordered the payment of the 
cost of transporting Petitioner’s household goods and his 
family from Silver Spring, Maryland, to Atlanta, Georgia. 
The Federal Works Agency, to which Petitioner transferred 
his activities did not require his services at its office in 
Atlanta, Georgia, but required them to be performed in 
Washington, D. C. (Joint Append. 22, 23 and 24). Hence, 
it was for the convenience and benefit of the Government 
that Petitioner returned to Washington, D. C., and brought 
his family to that locality. 

The Tax Court denied Petitioner the expenses of trans¬ 
porting his family and household goods from Atlanta, 
Georgia, to Washington, D. C., on the authority of George 
B. Lester, 19 B. T. A. 549. In that case, the taxpayer went 
to England on business and took his family with him for a 
vacation. Certainly, the facts in that case have no similarity 
to the facts in this case and afforded no authority for deny¬ 
ing the deduction of these expenses. 

As heretofore pointed out, the words “ordinary and nec¬ 
essary expenses” in the statute must be given their plain, 
ordinary, and rational meaning. Whether they were ordi¬ 
nary and necessary is determined by whether the situation 
which gave rise to them is common to the particular business 
and whether the action taken because of such situation is 
a normal reaction. Deputy v. du Pont, Supra, Welch v. 
Helvermg, 78 L. Ed. 214, 290 U. S. 114. Certainly reduction 
in force is a common occurrence in federal agencies, and 



' the normal reaction for one serving the Government in such 
capacity is to transfer his activities to another federal 
agency. The Tax Court did not deny that the expenses 
claimed as deductions were such ordinary and necessary ex¬ 
penses, but based its decision upon its construction of the 
word “home” in the statute. 

Petitioner’s activities in furnishing legal representation 
and legal service to governmental agencies constitute a 
trade or business as provided by the statute, Deputy v.j du 
Pont, 308 U. S. at 499, 84 L. Ed. at 424, Commissioner^ v. 
Flowers, 90 L. Ed. 189, 66 S. C. 482, Daily Journal Col v. 
Commissioner, 135 F. (2d) 687, C. C. A. 9. 

In addition to being the ordinary and necessary expenses 
of carrying on Petitioner’s trade or business, the expenses 
claimed as deductions were necessary to the production] or 
collection of the income upon which Petitioner paid income 
taxes for the year 1943, for if they had not been paid Peti¬ 
tioner could not have earned or collected the income uj|>on 
which he paid federal income taxes for that year. Itj is 
equally true that such expenses were incurred and paid! in 
pursuit of Petitioner’s trade or business. 

The Tax Court held that if it allowed the expenses for sub¬ 
sistence claimed by Petitioner it would be compelled to al¬ 
low such expenses for the entire time Petitioner remains 
in Washington. This holding is not based upon fact. Peti¬ 
tioner has not claimed subsistence expenses for any period 
beyond that necessary for him to find housing in the Wash¬ 
ington area. The decision of the U. S. Supreme Court in 
the Flowers case provided that maintenance of the tax¬ 
payer’s home in a place apart from his business headquar¬ 
ters as a matter of personal desire or preference wojild 
have no relation to carrying on his trade or business. Hepce, 
Petitioner could not claim subsistence expenses for ainy 
period beyond that necessary to find housing in the Wash¬ 
ington area and he has not done so. 

2 a 



18 


The Tax Courts holding that maintenance of Petition¬ 
er’s family in Atlanta, Georgia, ceased to have any relation 
to carrying on his business as soon as he established his 
headquarters in Washington, D. C., must be based upon 
Respondent’s argument that the word “home” in the stat¬ 
ute means business headquarters. As stated by Mr. Justice 
Rutledge in his dissenting opinion in Commissioner v. Flow¬ 
ers , 90 L. Ed. at 195, Respondent’s argument and the Tax 
Court’s decision always come to rest on the idea that 
“home” in the statute means business headquarters which 
has already been shown to be erroneous and contrary to 
the decisions of the U. S. Supreme Court. 

If a deficiency is assumed to exist, the Tax Court erred 
in computing it for prior to the assessment of the deficiency 
by Respondent he admitted that Petitioner is entitled to a 
credit of $101.00 upon his income tax for that year. (Joint 
Append. 7). 

The Tax Court erroneously found that the Government 
paid all of Petitioner’s expenses incident to going to At¬ 
lanta, Georgia. Petitioner’s Exhibit No. 4 shows that the 
Government did not pay all of these expenses, but that Pe¬ 
titioner paid the sum of $96.83 in addition to the expenses 
paid by the Government for which he was not reimbursed. 
See also Joint Append. 32. 

Petitioner offered evidence to show that that part of his 
expenses arising from the emergency in Atlanta, Georgia, 
that was incurred and paid in the year, 1941, was allowed 
and approved as a deduction from income by the Commis¬ 
sioner of Internal Revenue at Atlanta. The rejection of 
this evidence by the Tax Court was obvious error. 

The Tax Court failed to make the findings necessary to 
the determination of the issues in this case, and its failure 
to do so was error. Respondent introduced no evidence, and 
the evidence introduced by Petitioner required that the Tax 
Court find that 1. Petitioner’s home within the meaning of 
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the word in the statute was in the City of Atlanta, Georgia, 
when these expenses were incurred and paid; 2. that Peti¬ 
tioner was and is carrying on the business of furnishing 
legal representation and legal service to the United States 
and its agencies; 3. that the expenses claimed were reason¬ 
able and necessary; 4. that they were incurred and phid 
while Petitioner was away from home and in pursuit of 
his business; and 5. that the payment of sucli expenses was 
necessary to produce and collect the income upon which 
Petitioner paid income taxes for the year, 1943. 

As Respondent introduced no evidence, the findings ^nd 
decision of the Tax Court, adverse to Petitioner, are hot 
supported by any evidence. Since the Tax Court failed 
to find the facts, and its decision is without evidence to sup¬ 
port it, this Court is authorized to find the facts and render 
its decision accordingly, Commissioner v. Scottish Ameri¬ 
can Investment Co., 89 L. Ed. 113, 323, U. S. 119. 

The proceedings in the hearing before the Tax Cohrt 
(Joint Append. 26) indicate that the Tax Court assumed 
that it makes a vital difference in this case whether Peti¬ 
tioner’s services were furnished to another governmental 
agency by the technical means of transfer, or by new ap¬ 
pointment. Obviously, this matter might have been han¬ 
dled by either method. Under the rulings of the Contip- 
troller General, it makes no difference whether the transfer 
of activities occurred by so-called transfer or what is tended 
new appointment. The expenses must be borne by the fed¬ 
eral employee, and are incident to carrying on his business. 
In Vol. 13, Dec. Compt. Genl. 390, the Comptroller General 
ruled that “a transfer between departments is to be p- 
garded as a new appointment in applying laws and regula¬ 
tions controlling the payment of travel expenses, and an 
employee upon such transfer may not be reimbursed i|or 
travelling expenses from government funds in reporting to 
the new position even though the travel was performed pfir- 
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suant to a contract entered into between the department and 
the employee, the terms of which provided for the payment 
of the travelling expenses by the department.’’ Hence, as 
Petitioner was compelled to bear these expenses in any 
event, the transfer of his activities was handled by the 
easiest method. A transfer would have required dealing 
with two agencies by the Civil Service Commission and 
checking with the Treasury Department to avoid payment 
by the two agencies for the same period of service, but 
handling the matter by new appointment avoided all of this. 
Therefore, this was the method used. 

Respondent contends that deductions from income in com¬ 
puting income taxes are a matter of legislative grace, and 
that this assumption should influence the decision of this 
Court. In the language of Chief Justice Marshall in Mc¬ 
Culloch v. Maryland , 4 Wheat, at 431, the power to tax is 
the power to destroy. What restrains such powers of de¬ 
struction, whether it be legislative grace, a sense of justice 
and fair play among members of the Congress, a knowl¬ 
edge that members of Congress hold office by the elective 
grace of the taxpayers, a knowledge that Congress has the 
right to levy income taxes only by the consent of the tax¬ 
payers through Constitutional Amendment, and that right 
may be withdrawn as quickly as it was granted, or a knowl¬ 
edge that the taxpayer cannot exist if he is taxed on gross 
income and is not permitted to deduct the expenses of earn¬ 
ing that income, is immaterial. If the deductions claimed 
by the taxpayer come within the provisions of the statute, 
he is entitled to them as a matter of right, and Congress 
has specifically declared that only the net income of the 
taxpayer shall be taxed, 26 U. S. C. A. Sec. 11. 

The excuse previously given by Respondent and the Tax 
Court for the strained and fictitious construction they have 
given the word “home” in the statute is that to give it a 
reasonable and practical intepretation would create inequi- 
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ties among taxpayers who are able to maintain homes apajxt 
from the locality of their business headquarters and those 
who can only maintain homes at their business headquar¬ 
ters. If any reason ever existed for this interpretation 
which apparently corrected the views of Congress, such 
reason was eliminated by the decision of the U. S. Supreme 
Court in the Flowers case. Since the Tax Court awaited 
the decision of the U. S. Supreme Court in that case before 
rendering its decision in this case, there appears to he no 
reason why the Tax Court did not follow the Supreme 
Court’s decision. 

There is nothing ambiguous in the use of the word 
“home” in the statute, and the conflict, if any, exists be¬ 
tween the statute, regulations, and decisions of the U. jS. 
Supreme Court and of the circuit courts of appeals on t ie 
one hand, and the Tax Court’s decisions on the other hand. 

In the reorganization of governmental functions and the 
reduction of government personnel to a peace-time level, 
thousands of federal employees will he compelled to trans¬ 
fer their activities to other government agencies in different 
localities or to like activities in private industry in other 
localities, and this must be done in the face of nation-wi^e 
housing shortages. If the Tax Court’s decision and fintl- 
ings are permitted to stand these taxpayers will he taxed 
upon their gross income to the extent of the expenses ijn- 

currred notwithstanding the realities of the situation ahd 

1 

the declaration of Congress that only net income is to |ie 
taxed. Likewise, federal workers whose headquarters were 
moved from Washington, D. C., to make room for war agen¬ 
cies and are returned to Washington after the war must 
bear the substantial expenses of maintaining their families 
and their homes in the places where their headquarters were 
formerly located and themselves in Washington until they 
can find housing in the Washington area, although, !if 
“home” means business headquarters and is automatically 
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transferred with it as the Tax Court held, they cannot de¬ 
duct such expenses from gross income in computing federal 
income tax. 

Many workers in war plants who answered the call of 
the Government for help in the war effort have had to trans¬ 
fer their headquarters to other places in carrying on their 
trade or business, with the conversion to peace-time pro¬ 
duction. There will be thousands of veterans of the combat 
forces who will find it necessary to shift their business head¬ 
quarters a number of times before they become settled in 
civilian life. They must make these changes in business 
headquarters in the face of tremendous housing shortages, 
and it is unthinkable that they should not be allowed as de¬ 
ductions the actual expenses of earning their incomes. 

Conclusion 

Respondent in this case introduced no evidence, and from 
the evidence produced by Petitioner the facts are clear. 
Under those facts Petitioner is entitled to the deductions 
which he claimed. 

The inequities between taxpayers, if any, which the Tax 
Court anticipated, have been eliminated by the decision of 
the U. S. Supreme Court in the Flowers case. Attention 
should now be given to correcting the inequities brought 
about by the conflict between the decisions of the Tax Court 
and the decisions of the Circuit Court of Appeals. The 
Circuit Courts of Appeals for the 2nd, 5th, and 9th circuits 
have flatly rejected the Tax Court’s interpretation of the 
word *‘home” in the statute. Hence, if the taxpayer hap¬ 
pens to file his return in the jurisdiction of any of these 
Circuit Courts their decisions require that the deductions 
be granted. But, if the taxpayer happens to file his tax re¬ 
turn in some other circuit, then the Tax Court’s decisions 
require that the deductions be denied. The word “home,” 
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like the words “ordinary and necessary’’ in the same stat¬ 
ute, is not a word of art. The U. S. Supreme Court has de¬ 
clared that the words “ordinary and necessary” in the 
same statute must be given their plain, obvious, and Ra¬ 
tional meaning, and that the plain words of the statute 
cannot be extended by implication. It is submitted that tRie 
decision of the Tax Court in this case must be reversed, apd 
its decisions brought into harmony with those of the Circuit 
Courts of Appeals and of the U. S. Supreme Court. j 

Respectfully submitted, 

John L. York, 
Counsel for Petitioner. 

July, 1946. 



APPENDIX 



INDEX TO JOINT APPENDIX 

Page 

Docket entries.. 1 

Petition for redetermination of deficiency. 2 

Exhibit B to said petition. 6 

Answer of Respondent. 7 

Memorandum findings of fact and opinion. 9 

Decision of Tax Court. 11 

Transcript of testimony. 12 

Petitioner’s Exhibit No. 1. 27 

“ “ No. 3. 28 

“ “ No. 4. 29 

“ “ No. 5. 33 

“ “ No. 6. 37 

“ “ No. 7. 41 

“ “ No. 8. 42 

Petition for review. 43 





















IN THE 


United States Court of Appeals 

foe the District of Columbia 
April Term, 1946 


Docket No. 7283 

In the Tax Court of the United States 


JOHN LEE YORK, Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 


Appearances: 

For Taxpayer: Pro se. 

For Cornm’r: E. M. Woolf, Esq. 

Docket Entries 

1945 

Mar. 5. Petition received and filed. Taxpayer notified. 
Fee paid. 

Mar. 6. Copy of petition served on General Counsel. 
Mar. 5. Request for Circuit hearing in Washington, D. C., 
filed by taxpayer. 3/14/45 Granted. 

Apr. 20. Answer filed by General Counsel. 

Apr. 24. Copy of answer served on taxpayer, Washing¬ 
ton, D. C. 

Aug. 31. Hearing set 10/16/45, Washington, D. C. 

Oct. 16. Hearing had before Judge Opper on merits. 
Briefs due 12/16/45. Replies 1/2/46. 

Oct. 19. Transcript of hearing, Oct. 16,1945 filed. 

Nov. 13. Proposed Findings of Fact filed by taxpayer. 
12/4/45 copy served. 

Dec. 4. Brief filed by General Counsel. Served 12/4/45. 
Dec. 10. Brief filed by taxpayer. 12/11/45 Copy served. 
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1946 

Jan. 18. Memorandum Findings of Fact and Opinion 
rendered, Judge Opper. Decision will be entered for the 
respondent. 1/21/46 Copy served. 

Jan. 21. Decision entered, Judge Opper, Div. 14. 

Mar. 25. Stipulation as to venue that proceeding be re¬ 
viewed by U. S. Circuit Court of the District of Columbia 
filed by petitioner. 

Mar. 25. Petition for review by TJ. S. Circuit Court of 
Appeals for the District of Columbia with assignments of 
error, filed by taxpayer. 

Mar. 26. Notice of filing petition for review sent to J. P. 
Wenchel, filed. 

Mar. 27. Proof of service filed. 

Apr. 8. Praecipe for record filed by taxpayer with proof 
of service thereon. 

2 The Tax Court of the United States 

Docket No. 7283 

John Lee York, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent 

Petition 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notices of deficiency, (IT-AD: 
R 424, Account No. 8096129) dated December 7, 1944 and 
delivered on December 11, 1944; and (R-424-8096129(44) 
dated January 27, 1945 and delivered on January 29, 1945, 
and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual with residence at 8353 
Colesville Road in the City of Silver Spring, Maryland. 
The return for the period here involved was filed with the 
collector for the district of Maryland, and amended return 
was likewise filed with such collector. 

2. The notice of deficiency dated December 7, 1944, a 
copy of which is attached and marked “Exhibit A”, was 
mailed to the petitioner on December 8, 1944 and was 
received on December 11, 1944. The notice dated January 
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27, 1945 appears to have been mailed on or about that date 
and was received on January 29, 1945. Said notice of 
January 27, 1945, copy of which is attached and marked 
“ Exhibit B” was not sent by registered mail. Copy of 
petitioner’s letter to Joseph D. Nunan, Jr., Commissioner 
of Internal Revenue, Baltimore, Md., enclosing amended 
return and requesting definite ruling on all deductions 
claimed in original and amended returns so that action 
may be taken in this court with respect to all such claims, 
is attached hereto and marked “Exhibit C”. Said letter 
marked “Exhibit C”, was sent by registered mail on 
January 10, 1945 and was delivered to the addressee on 
January 11, 1945. 

3. The taxes in controversy are income taxes for the 
calendar year 1943. Respondent claims a deficiency ir| said 
income tax of $153.30 against which respondent States 
that a credit of $101.00 is due by reason of remittance of 

May 16, 1944. Petitioner claims an overpayment of 
3 $89.59 due him as per said original and amended 

returns. 

4. The determination of tax set forth in said noticjes of 
deficiency is based upon the following errors: 

A. No basis in law exists for any claim of deficiency 
by the collector, or by the commissioner. 

B. The determination of deficiency made by the bom- 
missioner is contrary to law and the statutes in such 
cases made and provided. 

C. The Commissioner erred in disallowing the deduc¬ 
tions of expenses necessary to earning the income 'upon 
which income tax for the year 1943 was paid, set forth 
and claimed in Item 16, Page 1 and schedule G of said 
original and amended returns. 

D. The Commissioner erred in ruling and holding as 
a matter of law that expenses which by general defini¬ 
tion fall within a class that may be described as “per¬ 
sonal” or “living” expenses are not deductible for in¬ 
come tax purposes although such expenses are ordinary 
and necessary, would not have been incurred except to 
carry on the business or employment which yields the 
income upon which taxes are paid, and are in addition 
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to his living expenses at his usual place of abode which 
he maintains for his family. 

E. The Commissioner erred in holding as a matter 
of law that the effect of the income tax laws is to penal¬ 
ize the expenditure of any funds the result of which is 
to earn income yielding income taxes or to earn in¬ 
creased income yielding increased income taxes. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

A. During the year 1943, petitioner incurred and 
paid certain expenses of subsistence and additional 
expenses incident to carrying on his employment and 
occupation in Washington, D. C. while away from his 
home in Atlanta, Ga., from January 1,1943 to February 
17, 1943 inclusive, and incurred and paid certain ex¬ 
penses of transporting his family and household goods 
from Atlanta, Ga. to Silver Spring, Maryland, which 
is adjacent to Washington, D. C. 

4 B. Such expenses were and are necessary to 

earn the income upon which income taxes for the 
year 1943 were paid and to carrying on the business 
and employment from which such income was derived. 

C. Such expenses are authorized to be deducted from 
income by the Income Tax Acts, in computing income 
taxes due the United States for the year 1943. 

D. Petitioner set forth and claimed such deductions 
in Item 16, Page 1 and in schedule G, Page 3 of his 
original and amended income tax returns for the year 
1943. 

E. Such of the expenses so set forth and claimed as 
may fall within the general definition of living or per¬ 
sonal expenses were in addition to petitioner’s living 
expenses at the usual place of abode which he main¬ 
tained for his family, and all of said expenses were 
and are ordinary and necessary expenses incurred in 
carry on petitioner’s business or employment and 
in earning the income derived therefrom. 

F. Respondent has disallowed such expenses and has 
determined a deficiency to be due the United States of 
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which notice was given petitioner as heretofore! se ^ 
forth. 

I 

G. The determination of deficiency made by respond¬ 
ent is in error and it is necessary that this Court inter¬ 
vene to correct said error and give petitioner the relief 

to which he is entitled. 

* 

Wherefore, petitioner prays: 

1. That this Court intervene and hear this proceeding. 

2. That said Court redetermine the amount of petitioner’s 
income taxes for the year 1943. 

3. That said court find and determine that the deficiency 
determined and claimed hy respondent is in error and Ithat 
petitioner is entitled to the credit and refund set forth in 
his original and amended returns for the year 1943. 

4. That petitioner be granted such other and further 
relief as shall be by the Court deemed fit and proper. 

(Signed) JOHN L. YORK, 

Petitioner, 

8353 Colesville Road, 

Silver Spring, Md . 

5 District of Columbia: 

John L. York, being duly sworn, says that he is the peti¬ 
tioner above named; that he has read the foregoing petition, 
or had the same read to him, and is familiar with the state¬ 
ments contained therein, and that the statements contained 
therein are true, except those stated to be upon information 
and belief, and that those he believes to be true. 

(Signed) JOHN L. YOR&. 

Subscribed and sworn to before me this 5th day of March, 
1945 

(Signed) MARGUERITE G. DAVIS, 

Notary Public, 

[seal.] District of Columbia, 
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8 Copy 

“Exhibit B” 

Treasury Department 

Internal Revenue Service 
Baltimore 2, Md. 

January 27, 1945. 

Office of the Collector, District of Maryland. In reply 
refer to R-424-#8096129(44). 

Mr. John L. York, 

8353 Colesville Road, 

Silver Spring, Md. 

Dear Mr. York: • 

Receipt is acknowledged of your letter of January 10,1945, 
in which you enclosed a- amended income tax return for 
1943, claiming the deduction for moving expense which 
had been disallowed in the previous adjustment of your 
original return, as well as additional expenses for subsist- 
ance while living away from the family home in Atlanta, 
Georgia, from January 1,1943, to February 17, 1943. 

This office has explained in two previous letters that the 
cost of moving from one place to another, in order to take 
new work, is a personal expense and no amount is de¬ 
ductible therefor. There can be no change in this respect 
therefore. 

Furthermore, the expense which you incurred while em¬ 
ployed away from the home which you maintained in 
Atlanta for your family, is a personal expense and is not 
deductible. It has been held that the word “home” as used 
for income tax purposes, covering expenditures for travel, 
etc., would include a taxpayers place of business or his 
post of duty or station, and he is not in a travel status 
when he is located either at his family home or at his post 
of duty. He is free to maintain his residence to accord 
with his personal convenience as a matter separate and 
apart from his business, and if the family home is main¬ 
tained in a place distant from that in which he is employed 
or at which he is engaged in business, any expense incident 
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to maintaining his home away from his place of employ¬ 
ment or post of duty, is based upon personal convenience 
and preference and is not undertaken for business purposes 
and therefore is not a business expense. It has been held, 
on numerous occasions, that a taxpayer who maintains his 
family home at one place and conducts his trade or busi¬ 
ness, or is employed at another is not entitled to claim 
expense incurred while away from his family home and 
engaged in business at another place. 

No adjustment can be made on your return for 1943 there¬ 
fore, and the deficiency tax of $153.30 is properly <jlue as 
set forth in letters of November 22 and December 7^ 1944. 
Your payment of $101, received in May, 1944, is being held 
on a suspense account in this office and will be applied to 
the assessment when it is made. 

Very truly yours, 

GEORGE HOFFERBERT, 

Collector, 

By CHESTINA B. BARAKAT, 

Chief of Audit Section. 


9 The Tax Court of the United States. 

Docket No. 7283. 

John Lee York, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Answer. 


Comes now the Commissioner of Internal Revenue by 
his Attorney J. P. Wenchel, Chief Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition filed herein 
admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits that the notice of deficiency, a copy of (which 
is attached to the petition and marked “Exhibit A”, is 
dated December 7, 1944. Denies all other allegations con¬ 
tained in paragraph 2 of the petition. 
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3. Admits that the taxes in controversy are income taxes 
for the calendar year 1943. . Admits that the Commissioner 
has determined a deficiency of $153.30. Denies all other 
allegations contained in paragraph 3 of the petition. 

4 A, B, C, D, and E. Denies that the determination of the 
deficiency set forth in the notice of deficiency is erroneous, 
and further denies that the Commissioner erred as alleged 
in subparagraphs A to E, inclusive, of paragraph 4 of the 
petition. 

5 A, B, and C. Denies each and every allegation of fact 
contained in subparagraphs A, B, and C of paragraph 5 

of the petition. 

10 5D. Admits the allegations of fact contained in 

subparagraph D of paragraph 5 of the petition. 

5 E. Denies each and every allegation of fact contained 
in subparagraph E of paragraph 5 of the petition. 

5 F. Admits that the respondent has disallowed certain 
alleged expenses claimed by petitioner, and has determined 
a deficiency of which notice was given petitioner. 

5 G. Denies the allegations contained in subparagraph G 
of paragraph 5 of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore expressly 
admitted, qualified, or denied. 

Wherefore, it is prayed that this appeal be denied, and 
that the Court redetermine the deficiency herein to be in 
the amount determined by the Commissioner, viz: $153.30. 

Signed J. P. WENCHEL, 

RES. 

J. P. WENCHEL, 

Chief Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

RALPH E. SMITH, 

Division Counsel. 

E. M. WOOLF, 

Special Attorney, 

Bureau of Internal. Revenue. 

emw/tls. 4-17-45. 
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11 The Tax Court of the United States 

Docket No. 7283 

John Lee York, Petitioner, 
v. 

Commissioner of. Internal Revenue, Respondent.! 

John Lee York , pro se. 

E. M. Woolf, Esq., for the respondent. 

Memorandum Findings of Fact and Opinion. 

Opper, Judge: 

By this proceeding petitioner seeks the redetermin^tion 
of a deficiency in income tax for the year 1943 in the amount 
of $153.30. 

The issues relate to the deduction under Internal Rjeve- 
nue Code, section 23(a)(1)(A), of expenditures by peti¬ 
tioner for moving his family to Washington, D. C., and his 
own expenses for meals and lodging in Washington fpr a 
period prior to the time he moved his family there. 

Findings of Fact. 

Petitioner is an individual residing at Silver Spring, 
Maryland, a suburb of Washington, D. C. Original and 
amended returns for the period involved were filed witlj the 
collector of internal revenue for the district of Mary¬ 
land. 

12 Prior to the year 1934 petitioner lived and was 
engaged in the practice of law in Atlanta, Georgia. 

In 1934 he was employed by the Home Owners’ Loan Cor¬ 
poration and his headquarters and post of duty was in 
Washington. D. C., in the vicinity of which he resided lintil 
February, 1941. 

In February, 1941, petitioner was ordered by the btiard 
of directors of the Home Owners’ Loan Corporation to be 
transferred to Atlanta, Georgia, in order to take care of 
an emergency existing in the Atlanta regional office. jThe 
Federal Government paid the expense of moving petitioner 
and his family to Atlanta. At that time petitioner feared 
that on termination of his work with the Home Owners’ 
Loan Corporation in Atlanta he would be required to return 
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to Washington becanse of inability to find suitable work in 
Atlanta. He performed the work in Atlanta until Septem¬ 
ber 11, 1942, when he was separated from the service- of 
the Home Owners’ Loan Corporation. Petitioner returned 
to Washington and was employed on or about September 
20, 1942, by the Federal Works Agency in Washington. 
On December 1, 1942, petitioner transferred to the Office 
of Price Administration with headquarters in Washington. 

Petitioner was unable to find a suitable house for him¬ 
self and wife and daughter until February 17, 1943. At 
that time he had his household goods moved from Atlanta 
to Washington, and his family joined him in Washington. 
The moving expense and railroad fare were $170 and 
$83.85, respectively. Petitioner also claimed as “sub¬ 
sistence and extra expense while living way from home in 
Atlanta, Georgia,” $330.12. 

While petitioner was in Washington without his family 
he lived in various rooming and boarding houses. His esti¬ 
mated expenditures for meals and lodging amounted to 
$6.00 a day. 

13 Opinion. 

The expense item relating to moving petitioner’s family 
and belongings from Atlanta to Washington, paid during 
the taxable year in question, is disallowed on the authority 
of George B. Lester, 19 B.T.A. 549. 

Nor can petitioner prevail on his claim for the deduction 
of his estimated expenses of maintenance in Washington 
during the interim period before the arrival of his family. 
Even assuming that petitioner’s transfer to Atlanta from 
Washington in a prior year was for Government conven¬ 
ience, there is no claim that his return to Washington in 
the year before us was similarly required. He repeatedly 
insists that his home was at all times in Atlanta. It fol¬ 
lows that if he were entitled to subsistence deductions for 
any part of the period of his sojourn in Washington, it 
would be logically impossible to deprive him of his claim 
for living expenses during all of the time he remains here. 
Cf. Barnhill v. Commissioner (C.C.A., 4th Cir.), 148 Fed. 
(2d) 913. 

Maintenance of petitioner’s family in Atlanta had no 
relation to his employer’s convenience after he took the 
job in Washington. Hence, apart from whether petitioner 
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was away from “home,’’ as that term is used in the 
statute, 1 see Walter M. Priddy , 43 B.T.A. 18; Barnhill v. 
Commissioner, supra, the expenditures “were not incurred 
in pursuit of the business of * * * [petitioner’s] em¬ 
ployer.” Commissioner v. Flowers, — U. S. — (Jah. 2, 
1946), but were occasioned by the disposition of his jper- 
sonal affairs. 

Decision will be entered for respondent. 

Enter: Entered Jan. 18,1946. 

14 The Tax Court of the United States, Washington. 

Docket No. 7283. 

John Lee York, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

| 

Pursuant to the determination of the Court, as set fprth 
in its Memorandum Findings of Fact and Opinion, entered 
January 18, 1946, it is 

Ordered and Decided: That there is a deficiency ini in¬ 
come tax for the year 1943, of $153.30. 

/s/ CLARENCE V. OPPER, I 

Judge. 

Enter: Entered Jan. 21, 1946. 

15 Excerpts from the Transcript of the Testimony Tdhen 

at the Hearing Held on October 16, 1945. 

The following is a transcript of the oral testimony taken 
in this case on October 16, 1945 at the hearing before the 
Honorable Clarence V. Opper, Judge of the Tax Court of 
the United States. John Lee York, Petitioner, appeared 
in his own behalf, and E. M. Woolf appeared for the Com¬ 
missioner of Internal Revenue. 


1 Internal Revenue Code, section 23(a)(1). 
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John Lee York called as a witness in his own behalf; hav¬ 
ing first been duly sworn, was examined and testified 
as follows: 

The Clerk: Your name is John Lee York? 

The Witness: That is right. 

Direct examination: 

The Witness: I am the Petitioner in this case, and ap¬ 
pear in my own behalf. The Petitioner was born in the 
State of Georgia in the year 1903. 

The Court: May I interrupt you? I don’t know whether 
this is going to arise or not, but in situations like this, in 
order to give the Respondent an opportunity to object if he 
thinks any testimony you give is objectionable, it is prefer¬ 
able if possible to put it into question and answer form. 
That gives him an opportunity to object before the answer 
is in. Now, if you don’t think it is possible to do that- 

The Witness: I think it almost impossible to ask myself 
questions. 

The Court: Under the circumstances I shall have to put 
the Respondent in the position of moving to strike, instead 
of making an objection. 

The Witness: That will be entirely all right with me. 

He has ben a citizen of that State and made his home 
there in the usual, ordinary meaning of the word “home” 
since the time of his birth. 

16 Mr. Woolf: Just a minute, if your Honor please, I 
think we are going to get into the difficulty you sug¬ 
gested, particularly if he is going to read from the proposed 
stipulation, because he can read much faster than I can 
follow it and determine whether or not to move that it be 
stricken, if he will go a little slower it will help. 

If he is going to use the word “home” here within the 
meaning of the statute, or whatever the Flowers case may 
hold, the Supreme Court may decide, may we have it under¬ 
stood that there is no conclusion as to the word “home” 
as he may use it. 

The Court: Well, I would ordinarily sustain an objec¬ 
tion to the use of any word or phrase which involves a 
conclusion like that. I suppose after all we have to decide 
whether that was your home in the sense that is used in 
the Revenue Act and the Regulations. That will depend 
on what the facts were. 
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Now, it may be purely technical and I don’t understand 
that Mr. Woolf is moving to strike now. All he is spying 
is that he wants it understood that we aren’t to regard 
that as any evidence here as to whether or not that was 
your home. 

The Witness: I think the- Court must finally determine 
whether or not that was my home within the meaning of 
the Revenue Act. But I think I am permitted to testify 
that this was and is my home in the ordinarily accepted 
meaning of the term as understood by the general public. 

The Court: Even that is a conclusion and one that is 
very difficult for us to pass on unless we hav$ the 
facts. 

17 The Witness: Of course, I expect to go further and 

state the facts in that connection. 

The Court: Well, with the understanding that nohe of 
this is binding on the Respondent I take it your point is 
met. Mr. Woolf, is that right? 

Mr. Woolf: Very well, your Honor. 

The Witness: Petitioner is resident and a registered 
voter of DeKalb County, Georgia, pays taxes therel and 
has social, professional, and fraternal affiliations there. 

He is a member of the Georgia Bar, and practiced 
before the Georgia Courts for a considerable number of 
years. 

Since the year 1934 Petitioner has been engaged ip fur¬ 
nishing legal representation and service to the IJjnited 
States and its various agencies and individual establish¬ 
ments. 

In pursuance of this work, and at the request of Home 
Owner’s Loan Corporation, which employed him in 1934, 
Petitioner established his headquarters in Washington, 
D. C. during that year. As such headquarters was some 
distance from Petitioner’s home in Atlanta, Georgiji, he 
has occupied various hotel rooms, boarding houses,j and 
apartment houses in or near Washington, D. C., in irder 
to be near his headquarters there. 

Since Petitioner’s marriage in the year 1934, and the 
birth of his daughter in the year 1937, they have occupied 
such places of abode with him. 

In February 1941, the headquarters of Petitioner was 
ordered by the Board of Directors of Home Owner’s Loan 
corporation to be transferred to Atlanta, Georgia, Where 
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18 Petitioner’s home is located. 

These orders are shown by resolutions of said 
Board under date of February 12, 1941, and February 21, 
1941. 

I now tender in evidence, the copy of the resolution of 
the Board of Directors of Home Owners’ Loan Corpora¬ 
tion, dated February 12,1941, which has been authenticated 
as provided in Section 661 of Title 28 of the United States 
Code Anno. 

Mr. Woolf: If your Honor please, I object. That is 
transfer in the year 1941, the year before the Tax Court 
here is 1943. It is immaterial. 

The Court: As I understand it the conditions were the 
same in 1943 in this respect as they were in 1941. 

The Witness: I am attempting to show, your Honor, that 
this transfer was the cause, and all this expense stems from 
that transfer. 

The Court: You don’t object to the form? 

Mr. Woolf: No, your Honor. 

The Court: I will overrule the objection. It will be re¬ 
ceived in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 1.) 

The Witness: I also tender in evidence an excerpt from 
the minutes of the Board of Directors Home Owners’ Loan 
Corporation, under date of February 12,1941, on the same 
subject and which has been certified and authenticated in 
the same way. 

Mr. Woolf: Same objection, your Honor. 

The Court: Same ruling. It will be received and 

19 marked in evidence as Petitioner’s Exhibit No. 2. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 2.) 

The Witness: I also offer in evidence a certified copy 
authenticated as heretofore indicated, of the resolution of 
the Board of Directors of Home Owners’ Loan Corpora¬ 
tion, under date of February 21, 1941, which authorizes 
and approves the expense of transportation of Petitioner 
and his family by railway and his moving expenses to 
Atlanta, Georgia. 

Mr. Woolf: Same objection, your Honor. 
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The Court: Same ruling. It will be received and 
marked in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 3.) 

The Witness: I might state that Home Owners’ |joan 
Corporation is a Federal home loan mortgage corporation 
created by the Home Owners’ Loan Act of 1933. It was 
authorized by this Act for a period of three years after 
it became effective, on June 13, 1933, to refinance witji its 
bonds and cash, distressed home mortgages and to recover 
homes lost through foreclosures within three years prior 
to June 13,1933. 

Mr. Woolf: May it please the Court, your Honor, I ikove 
that be stricken. That is immaterial. That was created 
by Act of Congress. I think the Court can take judicial 
notice if necessary, but I don’t think it is material toj this 
case. 

The Court: Subject to check on the part of the Respond¬ 
ent as to the accuracy of these statements, I will take it 
probably more as a matter of argument tljan as testi- 
20 mony. I will overrule the objection. 

The Witness: I might say that these statements 
are intended to set forth the background for describing the 
conditions in the Atlanta Regional Office at the time of 
the transfer. 

I might state that the operation of a federal home financ¬ 
ing institution is quite a different operation from that jof a 
private mortgage lender. It is probable that a great many 
people think that the operation of any mortgage business 
which finances homes is a more or less simple matter. (This 
may have well been the case with a private lender, bgt it 
is not the case with a federal home financing institution. 

At the time Petitioner was transferred to the Atlanta 
Regional Office the Assistant Regional Counsel had j just 
been notified that he was expected to go into active military 
. service. The Regional Counsel himself was in ill health, 
and he later died on or about December 6, 1941. 

The conditions of the corporations loans in that region 
at the time required a great deal of work to be done, f At 
the time the Assistant Regional Counsel received this 
notice, the entire mortgage structure of the Corporation 
was in process of revision. All of its instruments by which 

4a 



16 


it makes loans, extensions of loans, provides for the accu¬ 
mulation of funds with the Corporation for taxes and in¬ 
surance, the repair of properties and their reconditioning 
before materials became unavailable due to war priorities, 
were involved, and these problems were still pending in 
that office and were unsolved. 

It became apparent in that office that contractors 

21 who repair and recondition properties would not be 
interested in earning $75, $100, or even $200 for re¬ 
pairing the roof of a home if at the time they could earn 
much more money by taking a large Government contract. 
So there was considerable urgency that these properties be 
repaired and reconditioned so that the Government secur¬ 
ity would not be depleted, while materials were still avail¬ 
able for that purpose. 

In the year 1940 the Congress passed an Act which pro¬ 
vided for the extension of the Corporation’s loans, and 
the extension of the final maturity date of those loans to a 
period of 30 years from the date of their inception. The 
previous ultimate limit of maturity was 20 years. 

For many years the Corporation had extended the loans 
within their maturity and where advances had been made 
for taxes or repairs and its evidences of indebtedness and 
securities were represented in many cases by five or six 
instruments. It was necessary to consolidate all of these 
instruments into one for-closable instrument unless the 
Corporation was to bear substantial expense in case there 
was a foreclosure, and in many instances these instruments 
did not properly secure the Corporation’s loans. 

These conditions existed in the Atlanta Regional Office 
at the time this transfer was ordered. 

The Corporation also had to provide some means of sell¬ 
ing properties in the island of Puerto Rico, where it is re¬ 
quired that the instruments must not only be in English, 
but also in the Spanish language. Petitioner handled that 
problem. 

These problems were so urgent that Petitioner left 

22 Washington, D. C. on the day following the passage 
of the Board’s resolution of February 21, and ar¬ 
rived in Atlanta on February 23, 1941. Petitioner was at 
the time ill with influenza, and was compelled to remain 
away from work on sick leave for approximately a week 
after his arrival. 



17 


When Petitioner was asked to go to Atlanta because of 
these conditions he was well aware of the fact that the 
Corporation was liquidating its assets; that its authority 
to make direct loans to recover homes lost through fore¬ 
closure, or to refinance distressed mortgages, expired on 
June 13, 1936. He was also aware that many private 
lenders were willing to refinance the loans of the Corpora¬ 
tion where the home owners required additional funds to 
buy an automobile or some article or equipment they Jiad 
not previously enjoyed. 

The Home Owners’ Loan Corporation was not author¬ 
ized to grant loans or advances for the purpose of buying 
automobiles. Hence this was a source of substantial 
liquidation of those loans. Also the increases in income 
incident to greater earnings on the part of home owners 
would cause the liquidation of loans. 

Petitioner contemplated that he would not be able to find 
any employment that was suitable, so as to remain in [At¬ 
lanta, and that he would only have the satisfaction of having 
done a good job and assisted in the war effort by relieving 
the Assistant Regional Counsel for military service. 
23 For these reasons Petitioner declined to transfer 
his headquarters voluntarily to Atlanta, but wfien 
informed of the call of the Assistant Regional Counsel i 


nto 

military service, and that the work of the Corporation 
would suffer if he, the Petitioner, did not go, he did go 
to Atlanta and established his headquarters there. 

When the Petitioner arrived in Atlanta there wai a 
substantial shortage of housing facilities there, and <Jlue 
to the presence of military personnel and others engaged 
in the preparation of the defense of the United Stated in 
Petitioner’s home, he was compelled to bear the' additional 
expense of residence in a hotel until he could find suitable 
living accommodations elsewhere. 

The additional living expenses incident to living in the 
hotel there was claimed by Petitioner as a deduction from 
his income in his Federal Income Tax Return for the year 
1941, and this deduction was allowed and approved. 

Mr. Woolf: I move that last sentence be stricken, iuhe 
year 1941 is not before the Tax Court. What expenses!he 
claimed for 1941 are not relevant here. I don’t know h^)w 
he knows what the officials or employees of the Department 
of Internal Revenue did in regard to 1941 returns. 

5 a 
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The Court: What is your point there? 

The Witness: I am showing 1 that this additional expense 
stemmed from the same resolution. 

The Court: What I am getting at, is that even if the 
Commissioner did that, the fact that he made a mis- 

24 take once, wouldn’t justify a second error. In other 
words, it has no bearing on the question of whether 

this deduction should be allowed, unless there is something 
I haven’t received. 

The Witness: I am showing a continuous chain here, if 
your Honor please. 

The Court: I will grant the motion to strike it out. 

The Witness: May I have an exception, please? 

The Court: Yes. 

The Witness: I now tender in evidence a certified copy 
of Petitioner’s income tax return for the year 1941, and 
direct the attention of the Court to that part of the return 
which reads as follows- 

Mr. Woolf: Just a minute, your Honor. I object to read¬ 
ing it into evidence, if it is admitted it will be in evidence, 
if it isn’t admitted it shouldn’t be in the record. I object 
that the year 1941 is not before the Court and is not ma¬ 
terial to this matter. 

The Court: I will sustain the objection to reading the 
document. 

The Witness: Well then, I tender the document in evidence 
as having been certified by the Treasury Department. 

Mr. Woolf: I object to the return for 1941. That year is 
not in issue, it can afford no light on the issues here. 

The Court: I will overrule the objection and take it for 
what it is worth. 

Mr. Woolf: Exception. 

The Court: It is a statement by this Petitioner as 

25 to what he believed in 1941. I don’t see how it can 
be binding on the Respondent. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 4.) 

The Witness: The expenses which Petitioner paid for his 
return to Washington consisted of the moving expenses 
which were noted in his original and amended returns for 
the year 1943, that is expenses of moving his household 
goods. The cost of railroad transportation of his wife and 
child, and subsistence while living away from Petitioner’s 
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home in Atlanta, Georgia, and in Washington, D. C. from 
January 1,1943 to February 17, 1943, when Petitioner rwas 
able to find living quarters in Washington, D. C. for hin^self 
and family. 

All of these expenses have been incurred and paid by the 
Petitioner in cash. 

The Court: All what expenses! 

The Witness: The moving expenses, the cost- 

The Court: You haven’t said anything about them yet. 
I am pointing out to yoii that the Respondent has put you 
on your proof here as to all the facts, and among them 
would be the actual extent and amount of any expenses. 
I am making that point only so that you will be- 

The Witness: I have stated I paid them in the amdunt 
shown in the returns. 

The Court: In what returns ? 

The Witness: For the year 1943. 

The Court: Is this in evidence? 

26 The Witness: I intend to place them in evidence, 
your Honor. 

If I might have those returns from Counsel for Respon¬ 
dent I shall be glad to tender them at this time. 

(Document handed to the Witness.) 

I now tender in evidence the original return filed by! the 
Petitioner with the Collector of Internal Revenue in Balti¬ 
more, Maryland, for the year 1943. 

Mr. Woolf: No objection, your Honor. 

The Court: It will be received and marked in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 5.) 

The Witness: I also tender in evidence the amended return 
filed by Petitioner with the Collector of Internal Revenue in 
Baltimore, Maryland- 

Mr. Woolf: If your Honor please, that amended return 
was filed after the time for filing return and it showed less 
tax than the original return, and for that reason it fwas 
marked *'‘Amended return not acceptable by the Commis¬ 
sioner.” On that ground I object to the offer. And I par¬ 
ticularly object to the offer of the amended return filed! out 
of time, if the Petitioner intended to prove that the state¬ 
ments on there are true without further evidence. 

The Court: May I see it, please? 



Mr. Woolf: In other words, if he claims additional ex¬ 
penses on there and states these were the expenses, without 
further proof, I don’t think that is proper evidence of the 
proof of the payment of those expenses. 

27 The Court: This was actually filed with the Com¬ 
missioner? 

Mr. Woolf: Actually filed with the Commissioner’s office; 
that is correct, your Honor. 

The Court: We will take it for what it is worth. It will 
be received and marked in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 6.) 

The Witness: Petitioner did not keep a daily record of 
his expenditures for subsistence, and the amount claimed 
in his returns for this purpose is calculated on the basis 
of the rate of $6.00 per day, which is allowed by Govern¬ 
ment travel regulations. 

The Home Owners’ Loan Corporation did not pay any 
part of the expenses listed in Petitioner’s amended or 
original returns for the year 1943. 

I now tender in evidence the statement by J. Francis 
Moore, Secretary of the Board of Home Owners’ Loan 
Corporation, and certified by D. Willis, notary public, which 
has been prepared and authenticated in accordance with 
Rule 44 of the Federal Rules of Civil Procedure. 

Mr. Woolf: No objection, your Honor. 

The Court: It will be received and marked in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 7.) 

The Witness: The Assistant Regional Counsel did go 
into active military service, and the other attorney 

28 did resign shortly after Petitioner’s arrival in At¬ 
lanta. Petitioner then undertook and performed sub¬ 
stantially the work performed by these attorneys, in addition 
to substantial work in connection with the sales of acquired 
properties, which he had already undertaken. 

An average volume of over seven hundred individual 
cases per month were handled by Petitioner under his 
immediate supervision, in addition to the revision of all 
sales agreements, deeds, notes, mortgages, and all other 
instruments used in the sale of properties in the five states 
composing that region. And original instruments for the 
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sale of properties in Puerto Rico were likewise prepared 
by him. 

To illustrate the performance of this work, I now tender 
in evidence a document entitled “Designation of Attorney 
by Regional or State Counsel’’ signed by N. M. Patten, 
Regional Counsel, under date of May 8, 1941, giving Peti¬ 
tioner authority to approve all instruments and documents 
for use in that office on behalf of the Regional Counsel. 
I am acquainted with the signature of the Regional Counsel 
and identify it upon this instrument. 

I will request permission of the Court to substitute a 
photostatic copy of this document for the original aftep the 
original has been received in evidence. 

Mr. Woolf: I object, your Honor. I don’t see| the 
materiality of this exhibit. 

29 The Court: I don’t myself, but I don’t see how it can 
be prejudicial to your case. If you are going to offer 
a photostat I prefer you to offer that now. 

Mr. Woolf: No objection. 

The Court: It will be received and marked in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 8.) 

The Witness: I also tender in evidence another instru¬ 
ment of the same kind entitled “Designation of Attorney by 
Regional or State Counsel” signed by N. M. Patten, May 
19, 1941, authorizing Petitioner to approve all matters in 
connection with repairs in that office. 

Mr. Woolf: Same objection. 

The Court: Same ruling. It will be received and malrked 
in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 9.) 


The Witness: I will also tender photostatic copy of docu¬ 
ment entitled “Designation of Attorney by Regional or 
State Counsel”, signed by N. M. Patten, March 20, 1941, 
authorizing Petitioner to approve vouchers for the payment 
of charges for miscellaneous services and other matters. 

Mr. Woolf: Same objection. 

The Court: Same ruling. It will be received and marked 
in evidence. 
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(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 10.) 

30 The Witness: I tender in evidence photostatic copy 

of document entitled “Designation of Attorney by 
Regional or State Council”, signed by John W. Crenshaw, 
who was authorized to make such designations as were 
revoked by the death of Regional Counsel Mr. Patten, and 
whose signature I identify. This is dated December 12, 
1941. 

Mr. Woolf: Same objection. 

The Court: Same ruling. It will be received and marked 
in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 11.) 

The Witness: I also tender in evidence, photostatic copy 
of document entitled “Designation of Attorney by Regional 
or State Counsel,” likewise signed by John W. Crenshaw, 
under date of January 1, 1942, authorizing Petitioner to 
handle all legal matters in connection with insurance loss 
and proceeds. 

Mr. Woolf: Same objection. 

The Court: Same ruling. It will be received and marked 
in evidence. 

(The document referred to was received in evidence and 
marked Petitioner’s Exhibit No. 12.) 

The Witness: During the latter part of the year 1942 the 
conditions which prompted Petitioner to decline to transfer 
his headquarters to Atlanta, Georgia, voluntarily, came to 
pass or were impending. On September 11,1942, Petitioner 
was separated from the service of Home Owners’ Loan Cor¬ 
poration in the reduction in force that took place at that 
time. 

Diligent search revealed no suitable employment for Peti¬ 
tioner in Atlanta, Georgia. Immediately thereafter and 
about September 20, 1942, Petitioner was employed by the 
Office of the General Counsel of Federal Works Agency in 
Washington, D. C. 

In October 1942 Petitioner contracted pneumonia and 
during the period of his recuperation from that illness he 
was unable to perform the travel needed in connection with 
this work. He was therefore transferred to the Office of 



23 


Price Administration in Washington, D. C. on December 1, 
1942. 

Petitioner was unable to find suitable housing for himself 
and his wife and daughter until February 17, 1943. 

31 Hence he paid the expenses which were outlined in 
his original and amended reutrns. All the expenses 

were paid in cash. 

It is Petitioner’s position- 

Mr. Woolf: I object to the Petitioner stating whjit his 
position is. He can do that in his brief or argument. This 
is statement of facts. 

The Court: Sustained. 

The Witness: That is all the evidence, your Honor^ 

The Court: That concludes direct examination. 

The Witness: Do you care to ask me any question^ ? 

Mr. Woolf: Yes. 

Cross-examination. 

By Mr. Woolf: 

Q. When did you first come to Washington? 

A. In the year 1934. I 

Q. And by whom were you employed then? 

A. Home Owners’Loan Corporation. 

Q. Where were you employed prior to that? 

A. I was in private practice in Atlanta, Georgia. 

Q. In Atlanta, Georgia? 

A. Yes. 

Q. Where did you live in Washington? 

A. First on Connecticut Avenue, near Davenport Street, 
as I recall. Then I moved into the development where I am 
now located out in a suburban community called Falkland. 
Q. Did you own your own home in Washington prior to 
your transfer to Atlanta? 

32 A. I have never owned a home in Washington at 
all. 

Q. You were transferred to Atlanta in 1941? 

A. That is correct. 

Q. When were you separated from the Home Owners ’ 
Loan Corporation? 

A. September 11,1942,1 believe is the date. 

Q. And then where were you next employed? 

A. By the Geenral Counsel’s Office of the Federal Works 
Agency, which was about 10 days after that, as I recall it- 
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Q. And where were you located in your work! 

A. Well, I was located here part of the time, and then 
down to Richmond, Virginia to assist in some work there for 
a few weeks. I was at all times a member of the General 
Counsel's staff here. 

Q. From September 25, 1942 to December 1, 1942, you 
were employed by the Federal Works Agency? 

A. That is correct. 

Q. And you were stationed part of that time in Richmond, 
Virginia? 

A. I was asked to go to Richmond for the handling of 
certain work particularly in connection with electrical 
projects handled under the Lanham Act. 

Q. When did you return to Washington? 

A. I wouldn't say that I returned to Washington at all. 
I was down there temporarily on that matter. 

Q. When did you first come to Washington with the Fed¬ 
eral Works Agency? 

33 A. That was about September 20,1942. 

Q. Where was your post of duty at that time? 

A. Washington, D. C. 

Q. When were you employed by the Office of Price Admin¬ 
istration? 

A. That was December 1,1942. 

Q. Where was your post of duty with the Office of Price 
Administration? 

A. Washington, D. C. 

Q. Now, from January 1,1943, when did you first go back 
to Atlanta? 

A. Do you mean when I was transferred to Atlanta? 

Q. From January 1, 1943, when did you first go back to 
Atlanta? As I understand your testimony December 1, 
1942 you were employed by the 0. P. A. in Washington, D. C. 

A. That is correct. 

Q. Which position you held in January 1, 1943? 

A. That is correct. 

Q. And your post of duty at that time was in Washington, 
D. C. 

A. That is correct. 

Q. When did you next go back to Atlanta? 

A. I have not been back to Atlanta as a post of duty since 
I was employed by the Federal Works Administration. 

Q. Where did you live during the months January 1, 
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1943, until your family moved to Washington^ 

34 A. I lived wherever I could find a place in a Hotel, 
and one or two boarding houses. 

Q. Did you keep any account of your expenses during 
that time? 

A. I did not keep a daily account. 

Q. You don't know what it amounted to? 

A. I could estimate the amount. 

Q. You don’t know any actual amount of the expendi¬ 
tures during that period? 

A. I would estimate it at about $10.00 per day. 

Q. What was your salary during that period? 

A. Which period are you thinking of now? 

Q. From January 1,1943, until the time you moved 
family back to Washington. 

A. Your Honor, I would object to that because lit 
wholly irrelevant as to what my salary was. 


your 


is 
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The Court: Why is it material| I don’t know why it is 
a secret- 

The Witness: It is not a secret but I don’t think it is 
material. 

Mr. Woolf: Well, if his expenses here were $10.00 ft day 
and he was supporting his family at Atlanta, I thought it 
should be in the record where this $10.00 he estimates came 
from. He kept no actual record. 

The Court: I will sustain the objection. It wouldn’t 
prove he didn’t spend it. 

Is that the amount you are claiming? 

The Witness: I am claiming on the basis of $6.00 ^ day, 
the same rate provided by Government regulations for 
subsistence. 

Mr, Woolf: I think that is all, your Honor. 

The Court: Mr. York, just a minute. As I understand 
it, in among these expenses you are claiming for 194:3 are 
the moving expenses from Atlanta to Washington. 

The Witness: That is correct. 

The Court: Do I understand that the reason you claim 
that took place in 1943 rather than in 1942 when yoh took 
the post of duty here in Washington, was becausp you 
couldn’t find a place to install your family? 

The Witness: That is correct. 

The Court: You don’t claim that there was any transfer 
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of your employment by the Government from Atlanta to 
I Washington, do you? 

The Witness: No. 

: The Court: In other words, you took a new job, post of 

I duty of which was here in Washington? 

J The Witness: I sought to show- 

* The Court: Would you mind answering my question and 
then go ahead and explain? 

The Witness: Yes, I took the new job after being sepa¬ 
rated from the Home Owners* Loan Corporation. 
36 The Court: You weren’t employed originally, shall 
j we say, with the Office of Price Administration in 

Atlanta and then transferred? 
j The Witness: No, sir. 

The Court: So it is just as though you had been coming 
from the outside and employed by the Government, and 
your employment involved your taking up a post of duty 
in Washington, D. C. 

The Witness: Yes. But I might further state I sought 
to show it all stems from the emergency in Atlanta, Georgia, 
j and I took it over my own protest as to what was best for 
i my own welfare. 


i 

r 

f 
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BE IT HESOLVED, That the Board of Directors having determined that it 
is in the beet interest of the Corporation and not for the c coven- 
ience of the officer or employee, transfer of the following person 
is hereby ordered and directed, such transfer to become effective 
E.O.D.; the payment of travel costs is hereby authorised, and the 
appropriate personnel transactions and travel authorisation shall be 
processed in accordance with approved procedurest 

John L. York, legal Department, from official station at Washington, 
D. C. to official station at Atlanta, Georgia. 




I hereby certify that the above ie a true and correct copy of a 
resolution adopted by the Board of Directors of the Home Owners* 
Loan Corporation on February 12, 1%1. /) 


Assistant Secretary 
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f 

"BE IT RESOLVED, That the“Board of Directors having determined 
that the transfer of John L. York, Attorney, Legal Department, 
with official station at the Home Office in Washington, to 

* official station at the Atlanta Regional Office, at no change 
in title or salary, approved February 12, 1941 and effective 
ECO, waa in the best interests of the Corporation and not for 
the convenience or benefit of the employee, the payment of the 
expenses of transportation of his household goods from Silver 

-Spring, Wary land, to Atlanta, Georgia, together with other 
. allowable expenses in connection therewith, is hereby authorized 
within the limitations and in accordance with the terms and pro¬ 
visions of Executive Order No. 8588 issued November 7, 1940, 

‘ effective October 10, 1940, pursuant to Public No. 839, 76th 
Congress; and 

* BE IT FURTHER RESOLVED, That the payment of the transportation 
expense of the dependent wife and- child of the said John L. 

York from Washington, D. C. to Atlanta, Georgia by railroad, 
is hereby authorized and approved." 


THE TAX COUKT c THE U£. 
fliv , narxr fs 2J ?. 

AOMinCD m tviOEKCC 

OCT 161945 

rmTioHtrs ^ 

EXHIBIT. —^ 
ragniiPEHTH;. 



• 

I 

1 

j 

jl hereby certify that the foregoing is a true and correct copy 
of a resolution adopted by the Board of Directors, Home Owners* 
|Loan Corporation, Februaiy 21, 1941. 


Assistant Secretary 
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Imfrd stairs 



TREASURY DEPARTMENT 

WASHINGTON 


*T*rTI* COOUT (t Tjjj 

Div_ooocnZi 

o«-*tu> ■ miotsc 

OCT [l 61945 

fCTITlOliEr* 4 

EXMlMT_I 


19. -- 


EUANT to the provisions of Ssetion 661. Chsptsr 17. Titls 28 oi“ tbs 
Lates Code (Ssetion 882 of ths Rsvissd Statutes of tbs Unitsd States). 
I certify thst tbs annexed is a true copy of the income t»x return, 
t/ied paper, of John L, Tor*, 520 Seott Houlevard, Decutur, Osojrei*, 
i*r 1341, .I.. -I-■— 


file ^Bthls Dspartsent. 


TN WITNESS WHEREOF, I have hereunto set my hand, 
and caused ths seal of the Treasury Department to be 
affixed, on ths day and year first above written. 


|_|_iT 


By directic 


cretarv <>f the Treasury: 


..I. 

Ifltitf (Itrk. Trrajnity l>rpntimnl. 


EV-o ... 



> ~ ci ti s' id ^ ts ^ 



gain from sale or exchange of capital assets. <F«*9 
(i) Net long-run gam (or km) ftomsale or exchanges! capital aaaeta. 
(c) Net pin(ot low) from sale or mchsnge of property other thawrapits] issrti. 

8. Net profit (or loaa) from business or profession. g— lua K)_ 

. (State total r e ceipts . from line 1. Sch e du l e H. $_) 

9. Incotne (or loaa) from par tn e rsh ips; fiduciary income: and other i n co m e, 

m Total income in kons I to 9..... 


pud* (Waa9*MlC}_ 

Interest. <T»b» -T*«*ibQ____— 

Lows from fire, itora. shipwreck. or other casualty. or theft. 

Bad defats. g « *i. * »* n Q_ 

Other deductions auchoriaad by law. t t *ii » » *■** Q- 

Total ded uct ioo s in items 11 to I6 l- 


12 00 

H S 


.SIS 


: (iton 10 nanus item 17). 




COMPUTATION OF TAX 


% - 1 46 
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ji—nmatEsr on government obligations, etc. <s» 





SdiNuk B.—INCOME FROM RENTS AND ROYALTIES. Om Instruction S) 



SckaduU F-.—COMPUTATION OF EARNED INCOME CREDIT. 



End iacaac credit (10% of act accrnc. 
4m).... 
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By resolution* of the Federal Hone Loan Bank Board of Fob. 12* 1941 
and Fob. 21, 1941 Z was ordorod to Atlanta, On. booauso of the 
irgenoy arising fron the nllltary serrloe of onployoos. Duo to 
line shortage It was neoessary to stay In hotel fron Fob. 23* 

H to May 4, 1941. Housing expense In hotel for period was 
216.80. Homal expense for sane serrloes and faollltlea In house 
for period la f 140.75. Exoess expense for housing due to o a o r ge noy 
>rder is # 76*05. Express charges In reaoral to Atlanta, 0a. not 
paid by H.O.L.C. # 2.81. Storage of household goods during shore per¬ 
iod # 10.31. Expanse of norlng Into house # 7.66. Total exoesa expen¬ 
se on aooount of ensrgenoy order of Federal Hon* Loan Bank Board 
paid by as # 96.85. 
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FORM 1040 


UNITED STATES 


■MPMOAL ffiCOME AND VICTORY TAX RETIIR1T 





t voder the pemkie* af perjwy. tint tiae return (iacludiac «igr 
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THOSE WHOSE INCOME IS SOLELY FROM SALARIES MAT DISREGARD THIS PAGE 1 

Schedule A.—INTEREST AND OWNERSHIP Of TAXABLE GOVERNMENT OBLIGATIONS. ETC. (Sm Instruction 


A. Subject t* ntu floljr: 

(t) United Scutes wrings bond* (cost prior) end Treasury bends iaeued prior to March 1.1941. 
(2) Lew; Wholly t xnexr mp t portico, principal mat not in nu ss of ft lB L. _ 


O) Nrtta»ahl»:«it.e»at - - . 

(4) Obligatio n s of jaatn enmtil i tics of the United States iaeaed poor te March 1.1941 (otW then Fedenl 

lead baalu. Federal intermediate credit benlu. or joint Mode lend beaks)_____ 

,0) Dividends ea then accounts in Fedenl wrings end loan associations in caw of thane iwued prior to 
March 28.190___ 

(7) Lett: Amortizable bond prrmium. (See Inatnictioo It)- - 

(8) Balance of interest. (Enter at item 4 (rX column I. page 1)._____ 

8. Subject to normal tax. surtax, tad Victory Tax: 

(1) United States Hvia(thonda iwued oa or after March 1.1941 (ooat price)- - -..... 

u) Other obligations ismicd on or alter March 1,1941. by the United States or any instrumentality thane? 
(include also Treasury notes issued on or after December 1.1940)______— 

0) Subtotal for interest (total of lines I and 2). (Enter as item 4 (4). column 2. page 1)_ 

(4) Lew: Amortisable bond premium. (Sec Ins t ruc t ion It) ....— 

(5) Balance of interest. (Enter as item 4 (IX column 1. pate l)_-__...... ........._ 

Schedule B^—Schedule B (Form 1040) te a separate sheet and should be steed in 

exchangee of capital assets and propert y other than capital nee at e , and filed with and 


• _ Schedule CO).—INCOME FROM RENTS AND ROYALTIES. 


— xxxxxxxxxxx 
_ xxxxxxxxxxx 


xxxxxxxxxxx 


XXXXXXXXXXX j 


—- xxxxxxxxxxx 

-.- xxxxxxxxxxx 

___ xxxxxxxxxxx 

i steed in reporting rains ei 
with and ea a part of this r 


Instruction 


L- 



Schedule cov— INCOME FROM PARTNERSHIPS. FIDUCIARIES, AND OTHER SOURCES. (See 
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ScWula D-—CONTRIBUTIONS. (Son Inotruction 11) 


Sditdub L—INTEREST. (Smm Instruction 1 



1. Total medical. dental. etc. ripen w actually pud dining tin yaar an titan in column 1,above._...-- 

2. Awmwt tnml during the jmi at nif—l«i hr ouch "f _- - - .... 

X Payment for mcdkal can not anpanaatad far during the year (Ena I Inn Lac 2)_ ___ 

4. Total Bonn* in kamKL pa* I_I J.__ 

X Total daducriana claimed in itema 11.12.13. 14. and 16. page 1. . . 

& Net income brieredeductianlar medical, dmtal. etc. tapaaae (Ena 4 laaa Ena 5)- 1_L__ 

7. 3%ef Enci_ 

8. Eaceaao( Ena 3orarHat7. (EataraaitaaaIS.pagal.aubjacttonaurioumUnitarian.) (SacInatruetion 15).... 


Schnduk I.—PERSONAL EXEMPTION AND CREDIT FOR DEPENDENTS. (Son Tax Computation 



Schedule J.—COMPUTATION OF EARNED INCOME CREDIT. 


-■■W.IJ'J." ."."'ll 
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COMPUTATION OF INCOME AND VICTORY TAX. CSaaTa. 



iwUr irfi a h -whc*. airf —t I n co m e for lltto M43 —a—dad Wl 
■ Section C (c) of tbo Currant Tu Payment Act of 1M3 U anpUcabk 


1. Surtax net income for 1942 (item 23. Form 1040 (1942))_—______—_ 

2. Surtax net income for 1943 (fine 4, above)_—- - -- $-- 

3. Surtax net income for bate year. $ ___plu» $20,000: $- (Cbodc yearned: W3f 1998 —z 

1939 1940 _> 1 

If either line 1 or 2 i» greater than Ima 3. aep*rate Schedule L-2«booid be nmod fwmlfac coll ect o r and filed •with and nan part of 
tfatfan. 
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FORM 1040 


UNITED STATES 

DfMVIDOAL INCOME AND VICTORY TAX RETUffl 


1943 



INCOME AND VICTORY TAX . 

20. Unpaid balance of 1943 Income and Victory Tax (from line 22. pace 4).—° n _ 

21. You may postpone, until not later than March 15. 1945, payment of the amount you owe up to ono-balf 

of item 19 (el page 4: Enter the amount postponed. (For penooa arboae nirtax net income for 1942 
or 1943 eweeded $20,000. aee Schedule L-2) -—----- 


I 


norl 


ZXRafoodar 

Craft 


I <Wi«n amda the pcmhjw of pa-jury that tki« ftfajra (inr ki ri i n a ««y 
Mp and bafaf it a inn. eunct aad coaplau nun. 


•cbadukaaad 
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THOSE WHOSE INCOME IS SOLELY FROM SALARIES MAY DISREGARD THIS PAGE 

Scheduis A.—INTEREST AND OWNERSHIP OF TAXABLE GOVERNMENT OBLIGATIONS. ETC. 



Schedule B-—Schedule B (Form 1040) ia a aaparata ahoot and should bo uood in reporting rain* and loaaaa 
exchangee of capital aoaata and prope r ty other than capital aaaeta, and filed with and as a part of this return. 



Schedule C(3).—INCOME FROM PARTNERSHIPS. 


AND OTHER SOURCES. (Sea Instruction •) 


ill l mn l in ... 
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SchaduU D.—CONTRIBUTIONS. (Sm Instruction 11) SchaduU E.—INTEREST. (Soo Instruction 12) _ 



1 AmmM 

kT.VU»N* 

liane 

lst.Bap. Church.Wash..D.C. 

s 22 loc 

Cltz.&Sou.Nat.Bank, 

3 10 

80 

Coamunitv Chest.Wash..D.C. 

1 IOC 

Atlanta. Georgia 




1 | oc 

Trust Co. of Georgia. * 

~T 

fio 

pMCTTf« 

MW HI 







ms 

rw 

SchaduU F.—TAXES. (Soa Instruction 13) 

SchaduU G.—IPSS31X0 07113 DQXIlOKi (S 

■ hrtmdieat UmflC) 

LNsm 


| 1. U—Na XEmlmuim 

A Ammo 


I 


Southern Ry. (tr&nap) 
Ches. & Potomoo Tel.Co. 

(telephone tax) 


2 95 Reooval-Atlanta.Ga. to WashpD.C. 


4 40 
8 35 


to produce income* Mov.Exp. 

R. R. Pare 

Subsistance and extra expen¬ 
se while living away from 
home In Atlanta* Ga. from 
Jan. 1, 1943 to Feb. 17, 
1943, Inclusive 

Total-f 


170 00 
83 85 


330 12 
583.97 


SchoduU I.—PERSONAL EXEMPTION AND CREDIT FOR DEPENDENTS. (Soo Tax Computation 



<i> 


Sack, or married and not thing with Unbend 

or wife, .ad not Knd of family_ 


Married end Evil* with hwbud or wife.. 
Hoad of a family (cxplun below)- 


" 12 " 


N—W 1 1 I I mmi r In . nil. 


*“2oo 


Betty Yprkj 

mr ~{<£ufexZr)r 


*«f Ubeyasr | 

(Me 18 Uyewl 
yasrseU ereiefr 


R—faru^tJU^n 

-}| tfOWf___ 


Crvfitc_ 

OMifiMrev 
■it tIim xrM (■ <i 


*~550 " 


OCT 


SchoduU J.—COMPUTATION OF EARNED INCO ME CREDIT. (Soo Tax Computation Ii 


O) K 


• la 13,000 or T rw us. only tills I 

ofiebnlulo 


CO It 


oT Kbwlnli 


notructiono') 

ioOO, us. Ml; 


Mly Uilo part 


$_ *516.132 


Not ioa 

Earned 


(kern 18. po«i I)-- 

credit 00% of net in 


:(aot 

It 


: than $I40&0)_ 


Not income (itan It pats I)--- 

Earned incom e crodx (10% of eornod not iaooue or 10% 
of net incooao, aba**. wtnc h ava r amount it (mailer, bat 
do net sun lorn thin 1300)..... 


J5.i 


15 


Yi« ^ 

— for any prior y—r> .■ .......T .. If so, wbat *■* 

Bkit-Lo T AT)“M 1 r , ‘ ~ 

2. If yon rleimed qoJt for tax paid in Enel 1 (cXp«>» 4 to which Collector*. 


QUESTIONS 


I 


I. Did you So • 
the hteot yoor) 


S. ff emormta rotm woo amdc (or the current year. ■ 

(a) Noma of bmband or wife_ 

(QPenoaolmuprina. fany. deienid theeoon - 


(e) CeilWtnr 'i oSco to which it woa aax . .—— 

4 Chock whether tin letup sis preporod m the cooh □ or oomml □ book. 


5. Woa the rate of your salary or wife* inneeeiJ or <_ 

taxable ymr? (Ye,or No) Chang#. 

t Did you foenvo duriaf your taxable year aay amount rleimed to be am 
taxable (eoe Caneral Inotnxtxm I)J If to. attach eduduia 


7. Did you at any txnt duriac 7** taiabit yaw own directly or indirectly 
any acock of a (aap corporation, or a p era n ao l holding oompany aa 

1 by metiop 501 of the Utmul Rcoenua bode? JjftjL.-- U 
itement required by Coaoral lootruction L. 













































































40 


COMPUTATION OF INCOME AND VICTORY TAX. OnTm 




J. Surtax act income for 1942 Citm 23. Ford 1040 (1942))_$- 

2. Surtax act income for 190 (Eae 4, above)- $- 

V pluagOUPOOi t___ (Checkyearueed: 19371930—; 

1939 _;.1940_) 

If either line 1 or 2 i» greater then ljnc3»»c|>ar»tcScb«iblcL-2d»ouId be secured from the collector and filed with and a* a part of 
. jbia'ntam. 










































































































m bo m official obatim u Baakiactoa, B« 0«f u4 Z flat m m 
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*olc r^_ uu 

*»-'**■*» file Ho. , V A-5Q3 

HOME OWNERS' LOAN CORPORATION 

DESIGNATION OF ATTORNEY BY REGIONAL OR STATE COUNSEL 


I, J5.*..J^...:EAIIEH^..Re#.QX*l..Cj3^ __ _ 

i (Name, official title and location) 

t 

pursuant to the provisions of Section 600 (d) of Chapter VI of the Consol¬ 


idated Manual, do hereby designate 


L.Offlo.e...... 

vjName/bfficial title and location) 


to eArcise the authority vested in me with respect to the following 


matters: 

To approve in the place and stead of Regional Counsel, the fora of all 
instruments, documents or memoranda, i&ether standard, semi-standard or 
looal in their nature, including, without limiting the generality of 
the foregoing, offers to purchase real estate, contracts of sale, deeds 
of oonveyanoe, security instruments, notes, releases, partial releases 
and miscellaneous forms of every nature. This designation supplants 
and supersedes the one dated April 21, 19^1 • 


This designation is to he effective --btay...&«...lSlLl...and 


is to remain in force until revoked hy me in writing or hy the separation 
or transfer of myself or the person designated. 


Dated: 


^May 8^ 19Ll. 



Duplicates to: 

General Counsel (2) 

Auditor 

Comptroller 

Secretary 

Regional Supervising Auditor 
Regional Manager 
Regional Accountant 

State Manager 


Pit. 



State 


Accountant 


J-where designation is made hy 


State Counsel 


( MB 7 
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The Tax Court of the United States 


Docket No. 7283 


John Lee York, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent 

Petition for Review by the United States Court of Appeals 
for the District of Columbia 

John Lee York, taxpayer and petitioner herein, brings 
this petition for review by the United States Court of Ap¬ 
peals for the District of Columbia of the decision rendered 
and entered by the Tax Court of the United States on Janu¬ 
ary 21, 1946, in the proceeding by petitioner in that Court 
for a redetermination of a deficiency in federal income tax 
for the year 1943. 

I 

Jurisdiction and Venue 

The decision of the Tax Court of the United Stated, ren¬ 
dered and entered as aforesaid, found a deficiency in income 
tax due from petitioner for the calendar year 1943 in the 
amount of one hundred fifty-three dollars and thirty cents. 

Petitioner, at the time of filing this petition, is a citizen of 
the United States and a permanent resident of the State of 
Georgia, but is located temporarily in Silver Spring, Mary¬ 
land, adjacent to Washington, D. C. His tax return, in 
respect of which the Tax Court of the United States deter¬ 
mined said deficiency, was filed by petitioner with the Col¬ 
lector of Internal Revenue for the District of Maryland 
located in the City of Baltimore, Md. Petitioner ahd re¬ 
spondent have entered into a stipulation in writing pursuant 
to Section 1141(b) (2) of the Internal Revenue Code, desig¬ 
nating the United States Court of Appeals for the District 
of Columbia as the Court which shall hear and determine 
the questions presented by petitioner’s petition for review. 
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II 

Nature of Controversy 

The matter in controversy in this case is the amount of 
petitioner’s liability for federal income tax for the 
65 calendar year 1943. The determination of the ques¬ 
tions presented involves the construction and applica¬ 
tion to the facts of the case of Section 23(a) (1) of the 
Internal Revenue Code (Act of Oct. 21, 1942, c. 619; 56 
Stat. 819) authorizing the deduction from income in comput¬ 
ing the amount of the tax of trade or business expenses, 
including among other things traveling expenses which em¬ 
brace the entire amount expended for meals and lodging 
while away from home in pursuit of the taxpayers trade or 
business. It also involves the construction and application 
to the facts of Section 23(a) (2) of the Internal Revenue 
Code (Act of Oct. 21,1942, c. 619; 56 Stat. 819) authorizing 
the deduction from income of expenses paid or incurred dur¬ 
ing the taxable year for the production or collection of 
income. 

Petitioner was born in the State of Georgia, and since the 
time of his birth has maintained his home in that State. 
For many years, he has made his home in the City of At¬ 
lanta, in DeKalb County, Georgia. He is a member of the 
Georgia Bar, and has practiced before the Georgia courts 
for a considerable number of years. He has at all times 
maintained his social, professional, fraternal, and business 
connections there. 

In the year 1934, petitioner was employed by Home Own¬ 
ers’ Loan Corporation to represent it in legal matters, and 
at the request of that agency established his headquarters 
in the City of Washington, D. C. In February, 1941, this 
agency ordered petitioner to transfer his headquarters to 
Atlanta, Georgia, in order to take care of an emergency 
existing in its regional office there arising from the call of 
the Assistant Regional Counsel into active military service, 
the resignation of another attorney in that office, the condi¬ 
tion of the Regional Counsel’s health, and the condition of 
the agency’s loans and properties at the time. 

Petitioner, being well acquainted with the conditions of 
business and employment in his home city, and knowing full 
well that when the emergency was ended he would be com¬ 
pelled to return to Washington, D. C., declined to go volun- 
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tarily, but in view of the fact that he was ordered to go and 
the extremity in which that office found itself, he did!go to 
Atlanta and perform the work as ordered. 

Petitioner had remained in Atlanta about 18 months when 
the emergency was ended, and petitioner was com- 
66 pelled to return to Washington, D. C. as he h^d ex¬ 
pected. Petitioner paid a series of expenses in going 
to Atlanta and returning to Washington for which he was 
not reimbursed by any agency of the Government. That 
part of these expenses which was incurred in going to At¬ 
lanta was claimed by petitioner as a deduction from income 
in his tax return for the year 1941, and such deduction was 
allowed by the Collector of Internal Revenue for th£ Dis¬ 
trict of Georgia. However, that part of these expenses 
which was incurred and paid in returning to Washington 
was disallowed by the Collector for the District of Mary¬ 
land, and he assessed a deficiency against petitioner ^n his 
income tax for the year 1943. 

The expenses consisted chiefly of the cost of transporta¬ 
tion of petitioner’s family and household goods from At¬ 
lanta to Washington, extra rental charged before the) com¬ 
pany moving his household goods could transport them 
under Defense Transportaiton Regulations, and subsistence 
expenses at the government rate of $6.00 per day from 
January 1, 1943 through February 17, 1943, during kvhich 
time petitioner was compelled to maintain his family ht his 
home in Atlanta and himself away from home in Washing¬ 
ton. Petitioner did not claim subsistence deductions fpr any 
period after he was able to install his family in usablej quar¬ 
ters in the Washington area. 

The respondent contends that the word “home” aS used 
in Section 23(a) (1) of the Internal Revenue Code (Act of 
Oct. 21,1942, c. 619; 56 Stat. 819) always means the business 
headquarters of the taxpayer, and that hence the expenses 
must be disallowed as personal, living, or family expenses 
under Section 24(a) (1) of the Internal Revenue Code (Act 
of Feb. 10,1939, c. 1; 53 Stat. 16.) 

Petitioner contends that the word “home” as used pa the 
statute has no such extraordinary or unusual meaniiig but 
means home in the ordinarily accepted sense of the word, as 
being the place where one in fact resides, and that deduction 
of such expenses is authorized under both Section 23 (p) (1) 
and Section 23(a) (2) of the Internal Revenue Code. 



46 


III 

Assignments of Error 

Petitioner assigns as error the following actions and 
omissions of the Tax Court of the United States: 

1. The Tax Court erred as a matter of law in ordering 
and deciding in its decision of January 21, 1946 that there 
is a deficiency in petitioner’s income tax for the year 1943 
of $153.30 in that said order and decision are contrary to 

law, are contrary to the evidence produced upon the 
67 trial of the issues, and are without evidence to sup¬ 
port them. 

2. The Tax Court erred as a matter of law in disallowing 
the expenses claimed by petitioner as deductions from in¬ 
come in his original and amended tax returns for the year 
1943 and in holding that said expenses are personal, living, 
or family expenses within the meaning of Section 24(a) (1) 
of the Internal Revenue Code. 

3. The Tax Court erred as a matter of law in failing and 
refusing to hold that the expenses so claimed as deductions 
from income in said returns were and are allowable as the 
ordinary and necessary expenses incurred and paid by peti¬ 
tioner during the taxable year 1943 in carrying on his trade 
of business of furnishing legal representation and service 
to the United States and its various agencies and individual 
establishments, including among other things, traveling 
expenses and the entire amount expended for meals and 
lodging while away from home in pursuit of such trade or 
business within the meaning of Section 23(a) (1) of the In¬ 
ternal Revenue Code. 

4. The Tax Court erred as a matter of law in failing and 
refusing to hold that the expenses so claimed as deductions 
from income in said returns were and are allowable as the 
ordinary and necessary expenses paid or incurred during 
the taxable year 1943 for the production or collection of 
income within the meaning of Section 23(a) (2) of the In¬ 
ternal Revenue Code. 

5. The Tax Court erred as a matter of law in holding as 
follows: 

“Even assuming that petitioner’s transfer to Atlanta 
from Washington in a prior year was for Government 
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convenience, there is no claim that his return to Wash¬ 
ington in the year before us was similary required.” 

This Holding is not supported by any evidence and there 
is substantial evidence to the contrary. 

6. The Tax Court erred as a matter of law in holding as 
follows: 

“He (petitioner) repeatedly insists that his home 
was at all times in Atlanta. 77 “It follows that if h^ were 
entitled to subsistence deductions for any part of the 
period of his sojourn in Washington, it would logi¬ 
cally impossible to deprive him of his claim for living 
expenses during all of the time he remains here. 7 7 

Petitioner claimed subsistence expenses while 
68 away from his home in Atlanta, Ga. only for the 

period from January 1, 1943 through February 
17, 1943, during which period he was compelled to 
maintain his family at his home there and himself 
at his headquarters in Washington, D. C. Petitioner 
could not claim subsistence expenses as deductions from 
income in computing taxes after the period required to 
find usable housing in the Washington area for the ijeason 
that after such period the maintenance of his home in At¬ 
lanta, Ga. would be due solely to his personal desires and 
preferences and as stated by the Supreme Court of the 
United States in the case of Commissioner of Internal Reve¬ 
nue vs. J. N. Flowers, — U. S. —, Docket No. 145—Octo¬ 
ber Term 1945, decided January 2, 1946, such expenses 
would then have no relation to carrying on petitioner’s trade 
or business. Hence they could not be deductible as business 
expenses after such period. 

7. The Tax Court erred as a matter of law in holding 
as follows: 

“Maintenance of petitioner’s family in Atlant^ had 
no relation to his employer’s convenience after h^ took 
the job in Washington. Hence, apart from w 
petitioner was away from ‘home, 7 as that term i 
in the statute, (citations omitted) the expenditures 
“were not incurred in pursuit of the business of 1 * * 
(petitioner 7 s) employer. 7 7 


nether 
sj used 
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There is no basis in law for such a holding, and it is 
not supported by any evidence. 

8. If it is assumed that there is a deficiency in petitioner’s 
income tax for the year 1943, the Tax Court erred in com¬ 
puting said deficiency in that it failed to give petitioner 
credit for the sum of $101.00, said respondent having 
admitted that petitioner is entitled to such credit in the 
event a deficiency is determined. 

9. The Tax Court erred in finding as a fact that the 
Federal Government paid all of petitioner’s expenses in 
going to Atlanta, Ga. in that petitioner’s exhibit No. 4 
admitted in evidence in the trial of said matter and the 
transcript of the testimony therein show that the Govern¬ 
ment did not pay $96.83 of said expenses but that the same 
was paid by petitioner and there is no evidence to the con¬ 
trary. 

10. The Tax Court erred in finding as a fact that at the 
time petitioner was ordered to Atlanta, Ga. he feared that 
on termination of his work there he would be required to 

return to Washington, D. C. because of his inability 
69 to find suitable work in Atlanta, Ga., the only evi¬ 
dence on this point being that petitioner, being well 
acquainted with the conditions of business an<^ employment in 
his home city, and knowing full well that when the emergency 
was ended he would be compelled to return to Washington, 
D. C., declined to go voluntarily, but in view of the fact 
that he was ordered to go and the extremity in which the 
regional office there found itself, he did go to Atlanta and 
perform the work as ordered. 

11. The Tax Court erred in excluding from the evidence 
in this case the testimony offered by petitioner that the 
expenses incurred and paid by petitioner in going to 
Atlanta, Georgia for which he was not reimbursed by the 
Government and which were a part of the series of ex¬ 
penses arising from the same emergency, were claimed 
and allowed as deductions by the Collector of Internal 
Revenue for the District of Georgia under the same pro¬ 
visions of the Internal Revenue Code as the expenses now 
claimed as deductions. Such evidence was competent and 
relevant to the issues in this case and should have been 
admitted. 
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12. The Tax Court erred in failing to find the following 
facts which were and are necessary to a determination of 
the issues in this case and which are fully supported 
by the evidence: 

a. Petitioner’s home in the usual and ordinary mean¬ 
ing of the word and within the meaning of Section 
23 (a) (1) of the Internal Revenue Code was in the 
City of Atlanta, in DeKalb County, Ga. at thy time 
the expenses claimed were incurred and paid and the 
returns in which they were claimed were filed, and 
the City of Atlanta, Georgia continues to be his Nome. 

b. Continuously since the year 1934, petitioner’s 
trade or business has been furnishing legal representa¬ 
tion and service to the United States and its various 
agencies and individual establishments. 

c. The expenses of transportation, food, lodging, 
etc. claimed as deductions were reasonable and Neces¬ 
sary. 

d. Such expenses were incurred and paid while 
petitioner was away from his home in Atlanta, GN. 

70 e. Said expenses were incurred in pursuit of 
petitioner’s trade or business. 

f. Said expenses were also the reasonably and 
necessary expenses paid by petitioner during the tax¬ 
able year 1943 for the production or collection pf the 
income upon which petitioner paid federal income tax 
for that year. 

g. The expenses so claimed as deductions are N part 
of a series of expenses which arose and stem frojm the 
emergency in Atlanta, Georgia, which the Tax Court 
found that petitioner was ordered to take care of for 
the benefit and convenience of the Government. 

JOHN LEE YORK, 

Petitio'tyer. 

Address: 8353 Colesville Road, Silver Spring, Md. 
District of Columbia, U. S. A. 

Personally appeared before me, the undersigned Officer 
duly authorized to administer oaths, John Lee York, who 
after being duly sworn, on oath deposes and states that 
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he is the petitioner in this proceeding, that he has read 
the foregoing petition for review and is familiar with the 
contents thereof, and that the statements made therein are 
true to the best of his knowledge, information, and belief. 

JOHN LEE YORK 


Sworn to and subscribed before me on this 25th day of 
March, 1946. 

S. J. COSIMANO, 

Notary Public, 

[seal.] District of Columbia, U. S. A. 


My Commission Expires: 7/15/47. 
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®mteb States Court of appeals! 

DISTRICT OF COLUMBIA 


No. 9279 


John Lee York, petitioner 

v. 

Commissioner of Internal Revenue, respondent] 


ON PETITION FOR REVIEW OF THE DECISION OF THE TAX 

OF THE UNITED STATES 


CO 


URT 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 


The memorandum opinion of the Tax Court (R. 9-11) 1 is 
reported. 


not 


jurisdiction 


This case involves a deficiency in individual income tax in 
the sum of $153.30 2 for the taxable year 1943 and is taken from 
the decision of the Tax Court entered January 21, 1946. (R. 
11.) The case is brought to this Court by the taxpayer’s peti¬ 
tion for review filed March 25, 1946 (R. 2, 43-50), pursuant to 
the provisions of Section 1141-1142 of the Internal Revenue 

Code. 

— 

1 The record citations herein refer to the appendix to the taxpayer’s brief. 

’Although the Tax Court redetermined a deficiency in the sum of $153.30 
(R. 11), the taxpayer has already paid $101 thereof, which is being held 
by the Collector of Internal Revenue in a suspense account and will be 
applied to the assessment in whatever amount made against the taxpayer 
(R. 7, Br. 18). 
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QUESTION PRESENTED 

Whether the taxpayer’s expenses for moving his family and 
household effects to the place of his new employment and also 
for his maintenance there before the arrival of his family con¬ 
stituted deductible business or nonbusiness expenses under 
Section 23 (a) (1) or (2), respectively, of the Internal Revenue 
Code, as amended, on the one hand; or non deductible personal, 
living and family expenses under Section 24 (a) (1) of the 
Code, on the other. 

STATUTES AND REGULATIONS INVOLVED 

Internal Revenue Code: 

Sec. 23 [as amended by Sec. 121 (a) of the Revenue 
Act of 1942, c. 619, 56 Stat. 798]. Deductions from 

GROSS INCOME. 

In computing net income there shall be allowed as 
deductions: 

(a) Expenses .— 

(1) Trade or business expenses .— 

(A) In General. —All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable year in carry¬ 
ing on any trade or business, including a reasonable 
allowance for salaries or other compensation for personal 
services actually rendered; traveling expenses (includ¬ 
ing the entire amount expended for meals and lodging) 
while away from home in the pursuit of a trade or 
business; * * * 

* * * * * 

(2) Non-trade or non-business expenses. —In the case 
of an individual, all the ordinary and necessary expenses 
paid or incurred during the taxable year for the produc¬ 
tion or collection of income, or for the management, con¬ 
servation, or maintenance of property held for the pro¬ 
duction of income. 

***** 

(26 U. S. C. 1940, ed., Sec. 23.) 
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Sec. 24 [as amended by Sec. 127 (b) of the Revenue 
Act of 1942, c. 619, 56 Stat. 798]. Items not dede ct- 
ible. 

(a) General Rule. —In computing net income no de¬ 
duction shall in any case be allowed in respect of— 

(1) Personal, living, or family expenses, except 
extraordinary medical expenses deductible under sect ion 
23 (x); 

* * * * * ! 

(26 U. S. C. 1940, ed., Sec. 24.) 

Treasury Regulations 111, promulgated under the Internal 
Revenue Code: 

Sec. 29.23 (a)-l. Business Expenses .—Business ex¬ 
penses deductible from gross income include the ordi¬ 
nary and necessary expenditures directly connected 
with or pertaining to the taxpayer’s trade or busi¬ 
ness, * * *. 

Sec. 29.23 (a)-2. Traveling Expenses. —Traveling 
expenses, as ordinarily understood, include railroad fares 
and meals and lodgings. If the trip is undertaken ifor 
other than business purposes,*the railroad fares are per¬ 
sonal expenses and the meals and lodging are living 
expenses. If the trip is solely on business, the reason¬ 
able and necessary traveling expenses, including railroad 
fares, meals, and lodging, are business expenses. 
***** 

Sec. 29.23 (a)-15. Nontrade or Nonbusiness Ex¬ 
penses. —(a) In general. —Subject to the qualifications 
and limitations in chapter 1 and particularly in section 
24, an expense may be deducted under section 23 (a) 
(2) only upon the condition that: 

(1) it has been paid or incurred by the taxpayer dur¬ 
ing the taxable year (i) for the production or collection 
of income which, if and when realized, will be required 
to be included in income for Federal income tax pur¬ 
poses, or (ii) for the management, conservation, or 
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maintenance of property held for the production of such 
income; and 

(2) it is an ordinary and necessary expense for either 
or both of the purposes stated in (1) above. 

* * * « * 

Expenses, to be deductible under section 23 (a) (2), 
must be “ordinary and necessary,” which presupposes 
that they must be reasonable in amount and must bear 
a reasonable and proximate relation to the production or 
collection of taxable income or to the management, con¬ 
servation, or maintenance of property held for the pro¬ 
duction of income. 

(6) Except for the requirement of being incurred in 
connection with a trade or business, a deduction under 
this section is subject to all the restrictions and limita¬ 
tions that apply in the case of the deduction under 
section 23 (a) (1) (A) of an expense paid or incurred 
in carrying on any trade or business. This includes 
restrictions and limitations contained in section 
24 * * * 

* * * * » 

Among expenditures not allowable under section 23 
(a) (2) are the following: Commuters’ expenses; 
* * * and expenses such as expenses in seeking em¬ 
ployment or in placing oneself in a position to begin 
rendering personal services for compensation, * * *. 

STATEMENT 

The facts were found by the Tax Court as follows (R. 9-10): 

Taxpayer is an individual residing at Silver Spring, Mary¬ 
land, a suburb of Washington, D. C. Original and amended 
returns for the period involved were filed with the Collector 
of Internal Revenue for the District of Maryland. (R. 9.) 

Prior to the year 1934 taxpayer lived and was engaged in the 
practice of law in Atlanta, Georgia. In 1934 he was employed 
by the Home Owners’ Loan Corporation and his headquarters 
and post of duty were in Washington, D. C., in the vicinity of 
which he resided until February, 1941. (R. 9.) 
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In February, 1941, taxpayer was ordered by the board of 
directors of the Home Owners’ Loan Corporation to be trans¬ 
ferred to Atlanta, Georgia, in order to take care of an enier- 
gency existing in the Atlanta regional office. The Federal 
Government paid the expense of moving taxpayer and his fam¬ 
ily to Atlanta. At that time taxpayer feared that on termi|na- 
tion of his work with the Home Owners’ Loan Corporation in 
Atlanta he would be required to return to Washington becajuse 
of inability to find suitable work in Atlanta. He performed 
the work in Atlanta until September 11, 1942, when he was 
separated from the service of the Home Owners’ Loan Corpora¬ 
tion. Taxpayer returned to Washington and was employed 
on or about September 20,1942, by the Federal Works Agency 
in Washington. On December 1, 1942, taxpayer transferred 
to the Office of Price Administration with headquarters in 
Washington. (R. 9-10.) 

Taxpayer was unable to find a suitable house for himself 
and wife and daughter until February 17, 1943. At that tpne 
he had his household goods moved from Atlanta to Washing¬ 
ton, and his family joined him in Washington. The moving 
expense and railroad fare were $170 and $83.85, respectively. 
Taxpayer also claimed as “subsistence and extra expense while 
living away from home in Atlanta, Georgia,” $330.12. (R. 10.) 

While taxpayer was in Washington without his family] he 
lived in various rooming and boarding houses. His estimated 
expenditures for meals and lodging amounted to $6 a qay. 
(R. 10.) 

Upon the basis of the foregoing facts the Tax Court, affirm¬ 
ing the Commissioner’s determination (R. 6-7), held tihat 
the taxpayer’s expenses of moving his family and belongmgs 
from Atlanta to Washington, and also the amounts he ex¬ 
pended for maintenance, meals and lodging before the arrival 
of his family in Washington, were not allowable deductions 
because they were not incurred in the business of the taxpayer’s 
employer but in the disposition of his personal affairs (R. 
10-11). The Tax Court thereupon entered its decision!ac¬ 
cordingly (R. 11), from which the taxpayer petitioned this 
Court for review (R. 43). 
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SUMMARY OF ARGUMENT 

1. The business-traveling expense allowance in Section 23 
(a) (1) (A) must be examined not only in the light of the rule 
that deductions are matters of legislative grace, but also in 
conjunction with the legislative mandate in Section 24 that no 
deduction shall be allowed “in any case” in respect of personal, 
living, or family expenses. 

Three conditions must be satisfied before a traveling expense 
deduction may be made under Section 23 (a) (1) (A): (1) The 
expense must be a reasonable and necessary traveling expense; 

(2) the expense must be incurred while away from home; and 

(3) the expense must be incurred in the pursuit of business. 
Whether particular expenditures fulfill these three conditions 
in most instances is purely a question of fact; and the Tax 
Court’s inferences and conclusions on such a factual matter 
should not be disturbed by an appellate court. 

Here the Tax Court has concluded that the expenditures for 
w'hich the deductions are claimed were not incurred in pursuit 
of the business of taxpayer’s employer, “apart from whether 
petitioner was away from ‘home’, as that term is used in the 
statute, * * Hence, it is unnecessary to decide the 

meaning of the word “home” as used in the statute. At any 
rate, the Tax Court has not misinterpreted the statute here. 

2. Neither are the taxpayer’s expenses in question deductible 
under Section 23 (a) (2) as ordinary and necessary non-busi¬ 
ness expenses paid or incurred for the production or collection 
of income. While this point was not presented to the Tax 
Court, it is nevertheless untenable. The expenditures here 
bore no reasonable or proximate relation to the production or 
collection of income. 

ARGUMENT 

I 

The expenses are not deductible under section 23 (a) (1) 

We submit that the instant case is governed by Commis¬ 
sioner v. Flowers , 326 U. S. 465, rehearing denied, 326 U. S. 812. 
There the question was whether a lawyer who resided in Jack- 
son, Mississippi, and had a law office there could deduct trav- 
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eling expenses, including meals and hotel accommodations, in¬ 
curred in making trips from Jackson to Mobile where a railroad 
company for which he was general counsel and vice president 
provided an office for him. The Tax Court held that the ex¬ 
penses were not deductible on the ground that they were not 
incurred in pursuit of the railroad’s business. The Circuit Cpurt 
of Appeals reversed (148 F. 2d 163) on the ground that the Tax 
Court had improperly construed the word “home” as used in 
the second condition precedent to a travel expense deduction 
under Section 23 (a) (1) (A). The Supreme Court, in revers¬ 
ing the Circuit Court of Appeals, found it unnecessary to deter¬ 
mine the meaning of the word “home” as used in the statute. 
It first ruled that there were three conditions that must be satis¬ 
fied before the traveling expense deduction could be made:! (1) 
The expense must be a reasonable and necessary traveling ex¬ 
pense as that term is generally understood. This includes ^uch 
items as transportation fares, food and lodging expense^ in¬ 
curred while traveling. (2) The expense must be incurred 
“while away from home.” (3) The expense must be incurred 
in pursuit of business. This means that there must be a direct 
connection between the expenditure and the carrying on of! the 
trade or business of the taxpayer or his employer. Moreover, 
such an expenditure must be necessary or appropriate to the 
development and pursuit of the business or trade. The Court 
stated (pp. 470,472-473): 

Whether particular expenditures fulfill these t^ree 
conditions so as to entitle a taxpayer to a deduction is 
purely a question of fact in most instances. See Com¬ 
missioner v. Heininger, 320 U. S. 467,475. And the jTax 
Court’s inferences and conclusions on such a factual mat¬ 
ter, under established principles, should not be disturbed 
by an appellate court. Commissioner v. Scottish Antex- 
ican Co., 323 U. S. 119; Dobson v. Commissioner, 320 
U. S. 489. 


We deem it unnecessary here to enter into or to decide 
this conflict. The Tax Court’s opinion, as we read it, 
was grounded neither solely nor primarily upon t^iat 

714799—16-2 
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agency’s conception of the word “home.” Its discussion 
was directed mainly toward the relation of the expendi¬ 
tures to the railroad’s business, a relationship required 
by the third condition of the deduction. Thus even if 
the Tax Court’s definition of the word “home” was im¬ 
plicit in its decision and even if that definition was er¬ 
roneous, its judgment must be sustained here if it prop¬ 
erly concluded that the necessary relationship between 
the expenditures and the railroad’s business was lacking. 
Failure to satisfy any one of the three conditions de¬ 
stroys the traveling expense deduction. 

Turning our attention to the third condition, this case 
is disposed of quickly. There is no claim that the Tax 
Court misconstrued this condition or used improper 
standards in applying it. And it is readily apparent 
from the facts that its inferences were supported by evi¬ 
dence and that its conclusion that the expenditures in 
issue were non-deductible living and personal expenses 
was fully justified. 

Here taxpayer seeks to deduct expenses incurred for moving 
his family and belongings from Atlanta to his new post of duty 
in Washington, and for his estimated maintenance in Wash¬ 
ington during the interim before the arrival of his family. The 
Tax Court concluded (R. 10-11): 

Maintenance of petitioner’s family in Atlanta had no 
relation to his employer’s convenience after he took the 
job in Washington. Hence, apart from whether peti¬ 
tioner was away from “home,” as that term is used in 
the statute, see Walter M. Priddy, 43 B. T. A. 18; Barn¬ 
hill v. Commissioner, supra, the expenditures “were not 
incurred in pursuit of the business of * * * [peti¬ 
tioner’s] employer.” Commissioner v. Flowers, — 
U. S. — (Jan. 2, 1946), but were occasioned by the 
disposition of his personal affairs. 

The Tax Court’s conclusion is supported by the evidence and 
should not be disturbed. The facts demonstrate clearly that 
the expenses were not incurred in the pursuit of the business 
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of taxpayer’s employer. The added cost in issue was unneces¬ 
sary and inappropriate to the development of the employer’s 
business, as were his personal and living costs in Atlanta. Tax¬ 
payer argues that as he could not find a “suitable” house for 
himself and his wife in Washington, his maintenance of his 
family in Atlanta was compulsory and not to suit his con¬ 
venience. We submit that this is immaterial. In fact, 
his claimed inability to secure a “suitable” place for him¬ 
self and family in Washington shows in itself that the tax¬ 
payer’s family resided in Atlanta for the purpose of personal 
convenience. If such were not the case, it would be logically 
impossible to deprive taxpayer or any other person of his cl|aim 
for living expenses during the time he remains away from his 
former place of abode in another city where he has accepted a 
new job or has started in business. Nor are such expenses de¬ 
ductible during the period in which one is seeking employ¬ 
ment. See McDonald v. Commissioner, 323 U. S. 57. In 
that case the Court held that campaign expenses of one un¬ 
successfully seeking reelection as judge for a ten-year term 
were not allowable as a deduction. See also Treasury Regula¬ 
tions 111, Sec. 29.23 (a)-l. 

The deductions allowed under Section 23 (a) (1) must be 
read in conjunction and harmonized with the legislative in¬ 
hibition against deductions of personal, living and family ex¬ 
pense found in Section 24 (a) (1). The two sections lead 
together show clearly that Section 23 (a) (1) is designed to 
allow deductions only for business expenses directly connected 
with or pertaining to the taxpayer’s business, and also to afford 
relief to the taxpayer who in pursuit of his business must travel 
temporarily or intermittently away from the locality where 
he resides and is regularly carrying on his business. Here the 
taxpayer was “separated” from and had completely severed 
his connection with his previous law “business” with the Hpme 
Owners’ Loan Corporation in Atlanta. In so far as the record 
shows, he thereafter went to Washington on his own initiative 
to seek new employment and there established his business 
headquarters with the Federal Works Agency. (R. 9-10.) 
Whatever previous business connection he had had in Atlanta, 


i 

i 
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therefore, was entirely different from the new employment in 
Washington. Still later he established an entirely new post 
of duty upon taking another position with the Office of Price 
Administration, with headquarters in Washington where he 
worked and lived until he brought his family and household 
effects there, at his own expense. (R. 10.) 

Expenses incurred in moving taxpaper’s family and house¬ 
hold effects from one city to another are personal living ex¬ 
penses and not deductible. See McClain v. Commissioner, 2 
B. T. A. 726; Lester v. Commissioner, 19 B. T. A. 549. The 
same is true as to expense of traveling' to a place to engage in 
new employment (0. D. 451, 2 Cum. Bull. 157 (1920)); and 
also as to expenditures made in seeking new employment 
(G. C. M. 5533, BIII-1 Cum. Bull. 166 (1929); I. T. 1397, 
1-2 Cum. Bull. 145 (1922)). 

While we submit that it is unnecessary to a decision here to 
decide the meaning of the word “home” as used in Section 23 
(a) (1) (A) with reference to a taxpayer residing in one city 
and working in another, it seems clear that the word is used as 
the equivalent of the taxpayer’s place of business. The Tax 
Court and the administrative rulings have consistently held 
that the phrase “while away from home” has reference to tem¬ 
porary business trips away from the abode at the locality where 
the taxpayer is earning his livelihood, and not to absence from 
an abode elsewhere. Lindsay v. Commissioner, 34 B. T. A. 840; 
Tracy v. Commissioner, 39 B. T. A. 578; Priddy v. Commis¬ 
sioner, 43 B. T. A. 18. This has been the consistent interpreta- 
tation dating from the Revenue Act of 1921. Sec. 19.23 (a)-2 
of Regulations 103; Art. 23 (a)-2 of Regulations 101, 94 and 
86; Art. 122 of Regulations 77 and 74; Art. 102 of Regulations 
69 and 65; and Art. 101 (a) of Regulations 62; see also, e. g., 
O. D. 1021, 5 Cum. Bull. 174 (1921); Mim. 2688, 4 Cum. Bull. 

. 209 (1921); I. T. 1264,1-1 Cum. Bull. 122 (1922); I. T. 1355, 

* 1-1 Cum. Bull. 194 (1922); I. T. 1380. 1-2 Cum. Bull. 88 

(1922); I. T. 1404,1-2 Cum. Bull. 145 (1922); G. C. M. 4956, 
VII-2 Cum. Bull. 128 (1928); I. T. 3314, 1939-2 Cum. Bull. 
152; G. C. M. 23672, 1943 Cum. Bull. 66. Since the business 
traveling expense provision has been reenacted in the successive 
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Revenue Acts, 8 the Treasury’s interpretation must be deemed 
to have received implied legislative approval. Helveririg v. 
Winmill, 305 U. S. 79; Taft v. Commissioner, 304 U. S. 351; 
Brewster v. Gage, 280 U. S. 327. 

In Barnhill v. Commissioner, 148 F. 2d 913 (C. C. A. 4th)L the 
justices of a state supreme court sought to deduct traveling ex¬ 
penses, including costs of meals and lodging, incident to iheir 
attendance upon the court at a city, for the greater part of the 
year, their legal residences being maintained in the different 
districts of the state from which they were elected. The cOurt 
stated (pp. 916-917): 

In the decision in the instant case and in other deci¬ 
sions, the Tax Court has said that for the purposes of 
the statute, a taxpayer’s “home” means his place of 
business. This statement has been criticized or re¬ 
pudiated by the courts in some cases on the ground [that 
the word “home” has a well recognized meaning and [that 
to give it the significance of “place of business” amounts 
to a distortion of the language of the statute and ah in¬ 
vasion of the domain of Congress. See Coburn v. Com¬ 
missioner, 2 Cir., 138 Fed. (2d) 763; Wallace v. Com¬ 
missioner, 9 Cir., 144 F. 2d 407. In both of these cases 
an actor was allowed deductions for living expenses at 
Hollywood because the court found from the evidence 
that the employment and residence at that place \yere 
temporary while the established home of the taxpayer 
was located elsewhere. If this view of the evidence 
in these cases is taken, the actual decision was not in¬ 
consistent with the rulings which the Tax Court has 
made in the cases heretofore cited and the result could 
have been reached, as indeed it was in the Coburn case, 
upon the assumption that the Tax Court’s interpretation 
of the statute is correct. * * * 

* * * the decision of the Tax Court [here] cannot 
be affirmed without holding that in allowing deductions 

1 Sec. 214 (a) (1) of the Revenue Acts of 1924 and 1926; Sec. 23 (a) of 
the Revenue Acts of 1928, 1932, 1934, 1936, and 1938, and of the Internal 
Revenue Code. 
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for traveling expenses to one who is away from home on 
business, the statute implies that the home and the 
place of business must be in the same general locality. 
We think that the statute must be given this con¬ 
struction and that it may be done without arbitrarily 
construing the word “home” as synonymous with the 
term “place of business”. 

It is clear in the first place that Congress, in prescrib¬ 
ing the rules for the computation of net income, in¬ 
tended to confine the deductions for business expenses 
to those which are ordinary and necessary, and to pro¬ 
hibit the deduction of personal living or family expenses. 
It was recognized that the taxpayer must maintain a 
home for his family at his own expense even when he is 
absent on business, and that his personal expenses dur¬ 
ing his absence on business may fairly be regarded as 
expenses of the business. But it is not reasonable to 
suppose that Congress intended to allow as a business 
expense those outlays which are not caused by the exig¬ 
encies of the business but by the action of the taxpayer 
in having his home, for his own convenience, at a dis¬ 
tance from his business. Such expenditures are not 
essential to the prosecution of the business and were 
not within the contemplation of Congress which pro¬ 
ceeded on the assumption that a business man would 
live within reasonable proximity to his business. This 
is not the same as saying that the word “home” means 
“place of business” although in most cases where de¬ 
ductions for traveling expenses are claimed, the result 
will be the same. 

It should be noted that while the Supreme Court in Com¬ 
missioner v. Flowers, supra, found it unnecessary to decide the 
meaning of the word “home” as used in the statute, it stated 
(p. 474): 

Travel expenses in pursuit of business within the 
meaning of Sec. 23 (a) (1) (A) could arise only when 
the railroad’s business forced the taxpayer to travel 
and to live temporarily at some place other than Mo- 
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bile, 4 thereby advancing the interests of the railroad. 
Business trips are to be identified in relation to business 
demands and the traveler’s business headquarters. The 
exigencies of business rather than the personal conven¬ 
iences and necessities of the traveler must be the moti¬ 
vating factors. * * * 

11 

The expenses are not deductible under section 23 (a) (2) 

The taxpayer claims, alternatively, that the expenses in 
question are deductible under Section 23 (a) (2) as ordinary 
and necessary nonbusiness expenses paid or incurred during 
the taxable year for the production or collection of indome. 
The argument is that if such expenses had not been incurred 
and paid in 1943, the taxpayer could not have earned oif col¬ 
lected the income upon which he paid federal income taxes 
for that year. 

It does not appear from the record that the taxpayer pre¬ 
sented this point in his petition to the Tax Court (R. £-5), 
or that it was brought up before or considered by the Tax Court 
in its opinion (R. 10-11). Since the taxpayer raised ijt for 
the first time in his petition for review by this Court (R. 46, 
par. 4), its consideration now is of doubtful propriety. Blair v. 
Oesterlein Co., 275 U. S. 220, citing Duignan v. United States, 
274 U. S. 195. In any event it is wholly untenable. 

The pertinent Regulations provide that nontrade or non¬ 
business expenses, in order to be deductible under Section 23 
(a) (2), must have been paid or incurred as ordinary and nec¬ 
essary expenses bearing a reasonable and proximate relation 
to the production or collection of taxable income; and that 
except for the requirement of being incurred in connection with 
the trade or business, they are subject to all the restrictions 
and limitations applicable to deductions for expenses paid or 
incurred in carrying on any trade or business under subsection 
(1), including the restrictions and limitations in respect to 
the nondeductibility of personal, living and family expenses 


4 Taxpayer’s residence was In Jackson. 
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under Section 24 (a) (1). They also provide that among the 
expenditures not allowable as deductions under Section 23 (a) 
(2) are expenses such as those incurred in seeking employment 
or in placing oneself in a position to begin rendering personal 
services for compensation. Sec. 29.23 (a)-15 of Treasury Reg¬ 
ulations 111, supra. 

It is now well established that the restriction under Section 
23 (a) (1) which precludes the deduction of expenses such as 
those involved herein applies equally to Section 23 (a) (2). 
Except for the requirement of being incurred in connection 
with a trade or business, nontrade or nonbusiness expenses 
under subsection (2) are subject to all the restrictions and limi¬ 
tations applicable to deductions of ordinary and necessary 
business expenses under subsection (1). Sec. 29.23 (a)-15 of 
Regulations 111; McDonald v. Commissioner, 323 U. S. 57, 
61-63. The facts show that the expenses in question bore no 
reasonable or proximate relationship to the production or col¬ 
lection of the taxpayer’s income earned at his new post of duty 
in Washington in the taxable year. Since they are not de¬ 
ductible as business expenses under Section 23 (a) (1) because 
they were personal and living expenses, as heretofore shown 
under Argument I, and as the Regulations in respect to Section 
23 (a) (2) provide that deductions thereunder are subject to 
all the restrictions and limitations applicable to the deduction 
of business expenses under subsection (1) and also that ex¬ 
penses paid or incurred in seeking employment such as those 
herein are not deductible, it is apparent that there is no basis 
for the taxpayer’s claim for deduction thereof under subsection 
(a) (2). Sec. 29.23 (a)-lo of Regulations 111; McDonald v. 
Commissioner, 323 U. S. 57, 61-63. Cf. Ellis v. Burnet, 50 F. 
2d 343 (App. D. C.). 

The taxpayer contends that if he had not made the expendi¬ 
tures involved he could not have earned or collected the income 
upon which he paid the federal taxes for that year, and, there¬ 
fore, they are deductible under subsection (a) (2). If this 
were true, then all federal and other employees would be 
entitled to deduct personal living expenses, which is contra to 
the provision of Section 24 (a) (1). 


In McDonald v. Commissioner, supra, the Court heldj that 
the taxpayer’s claimed deductions for political campaign ex¬ 
penses and contributions upon his seeking reelection to office 
as a state judge were not deductible under Section 23 (a) (1) or 
(2). The Court stated (p. 62): i 

And so here the difficulty is not that petitioner’s expen¬ 
ditures related to “non-business” income, and thus were 
excluded from the legislative scheme before the! 1942 
Amendment [allowing nonbusiness expense deductions], 
but that they were not incurred in “carrying oil” his 
“business” of judging. The amendment of 1942 njierely 
enlarged the category of incomes with reference to Which 
expenses were deductible. It did not enlarge the range 
of allowable deductions of “business” expenses. 

CONCLUSION 

The decision of the Tax Court is correct and in accordance 
with the law, Regulations and authorities. It should there¬ 
fore be affirmed upon review by this Court. 

Respectfully submitted. 

Douglas W. McGregor, 
Assistant Attorney General. 
Sewall Key, 

A. F. Prescott, 

S. Dee Hanson, 

Special Assistants to the Attorney General. 

September 1946. 
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